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IN THE 
Supreme -Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3685 
I • 
L. L. RICE, Plaintiff in Error, 
versits 
SAMUEL CHESTER TURNER, Defendant in Error. 
PETITION. 
110 the Honorable Justices of the.Supreme Court of .Appeals 
of Virginia: 
Your Petitioner, L. L. Rice, respectfully represents that he 
is aggrieved by a final judgment entered by the Circuit 
2* Court of Botetourt County, •virgfoia, on the first day of 
June, 1949, in a proceeding by Notice of Motion for Judg-
ment wherein he was the defendant and Samuel Chester 
Turner was the plaintiff. 
A duly certified copy of the transcript of the record in said 
action is herewith presented. 
The parties will lie referred to in the respective positions 
they occupied in the trial court. 
HISTORY OF LITIGATION. 
At the trial of this action of law the jury returned a verdict 
for the plaintiff for Six Thousand Three Hundred Thirty-Six 
and 19/100 Dollars ($63:36.19). The Defendant moved the 
court to set aside the verdict, but the trial court over-ruled 
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his motion and entered final judgment for the plaintiff, to 
which action of the court the defendant duly excepted. 
STATEMENT OF FACTS. 
This is an action at law by the Plaintiff, Samuel Chester 
Turner, to recover damages for personal injuries sustained 
by him on the night of November 19, 1947, at approximately 
8 :00 o'clock when he was driving his automobile on the Lee 
Highway in the Amsterdam District of Botetourt County, 
Virginia, and struck and killed a cow owned by the defendant, 
Rice. 
3* *The accident occurred on the Lee Highway (Route 
11) approximately ten miles north of the City of Roa-
noke and near the defendant's residence and farm. The Lee 
Highway at the point of the accident runs due north and 
south; north towards the To,vn of Troutville and South to-
wards the City of Roanoke. It is a three-lane macadam high-
way. with wide shoulders on each side. The paved portion of 
the· highway is approximately thirty feet in width, and di-
vided into three lanes of appro_ximately ten feet each. It is 
as straight as an arrow for approximately one-half mile in 
eithe1~ direction, and is slightly down grade north of the de-
fendant's home. See R., pp. 22 and 22-A, and defendant's 
exhibits 1 to 4, inclusive, on pages 177 to 180, iuclusive, of the 
record. Such exhibits are photographs of the scene where 
the accident occurred. 
The defendant lived on the east side of the highway. He 
operated a dairy farm and had approximately twenty cows. 
The cows were confined at night in the barn and pasture field 
on the east side of the highway. See R., p. 20. Likewise, 
they were kept and pastured on the east side of the high-
way during the day time. 
On the west side of the highway, and some distance south 
of the defendant's ·home, is located a dairy barn where 
the cows were milked. R., p. 20. · The defendant had three 
employees, J. H. Brogan, Robert Williams and Savannah 
4"' Williams. Brogan at the time of *the trial was employed 
as farm manager for the Ferrum Junior College, Ferrum, 
Virginia. Robert and Savannah Williams are Negroes and 
are husband and wife. Brogan at the time of the accident 
was the defenda'nt 's farm manager. All were competent and 
efficient employees. The defendant lived on the farm, but was 
engaged in other business in the City of Roanoke. He did 
not spend very much of his time at the farm, and was com-
monly known as a "gentleman farmer". Record, page 19. 
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The actual operation of the farm was entrusted to the experi-
enced, competent and trustworthy employees. 
On the afternoon of November 19, 1947, Brogan, Robert 
Williams and Savanna b Williams, as was the custom, drove 
the cows from the pasture field on the east ·side of the high-
way to the dairy barn, located on the west side of the high-
way. The cows were milked and then returned to the pasture 
field. .All three of the employees in taking the cows from the 
pasture field to the dairy barn, and in returning them to the 
pasture field, carefully and prudently managed the cows and 
guarded and protected them from traffic along the road. 
R., pp. 118 to 120, inclusive. The cow that was killed by the 
plaintiff's car was a yellow cow, kinda cream colored. 
R., p. 80. It was established by the testimony of Savannah / 
Williams that the cow that was killed was returned from the / 
dairy barn and placed in the pasture on the east side of the 
higfovay. R., pp. 130 to 132, inclusive. 
5* * As to how the cow happened to escape from the pas-
ture field and get on the highway is not explained by any 
evidence in _the Record. No one knows how she got out of the 
field. The plaintiff sought to show by statements allegedly 
made by Brogan an hour or so after the accident to the effect 
'' at the cow was left out or en lef t". Suoh 
statemen s were al ege y made to two occupants of the plain-
tiff's car, who had been on a hunting trip with the plaintiff, 
and were returning from Bath County in the plaintiff's car 
to their homes in Roanoke when the accident occurred. Such 
alleged statements were denied by Brogan, and the first time 
he knew anything about the cow being on the highway was 
sometime after the accident when the plaintiff and his com-
panions came to the defendant's home where Brogan lived. 
R., p. 120. 
The plaintiff did not introduce any evidence to prove or 
establish the condition of the fences or enclosure where the 
cows were pastured and kept, during the day and night. Over 
the objection and exception of the defendant, the plaintiff was 
permitted to introduce photographs, exhibits 1, 2, 3, 4 and 5, 
found on pages 172 to 176, inclusive, of the Record. Such 
photographs were made by one F. ·w. Hopkins on May 28, 
1948, approximately seven months after the accident, and 
were photographs of the dairy barn and lane fences on tbe 
:west side of the highway. As before stated, the cows were 
not pastured or kept on the west side of the highway, and 
6* were merely *taken to such dairy barn to be milked, and 
while on the west side of the highway and in crossing the 
highway were in the custody and under the control of three 
competent, experienced employees. 
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It was the defendant's contention that photogTaphs of the 
dairy barn, lane and fences on the west side of the highway 
were tnadmissible, because the cows were not kept or pas-
tured there. The dairy barn was merely a place used for the 
purpose of milking the cows, and in the absence of evidence 
that the cow. that was killed P.scaped or got out of. the dairy 
barn and waI}.dered on the highway, such photographs were 
inadmissible. ·. · 
There is no evidence in the Record that the defendant did 
not maintain a suitable, proper and reasonable enclosure on 
the east side of the highway where the cows were kept and 
pastured. 
Plaintiff and his companions had been on a hunting trip 
in Bath C_ounty. At the time of the accident plaintiff was 
driving· the car and one Ruy P. Clingingpeel was on the front 
seat beside him. S. P. Webster occupied the rear seat. 
The night was clear and atmospheric conditions were excel-
lent. 
There were no eye witnesses to the accident other than the 
plaintiff and bis companions, Clingingpeel and Webster: 
7* *One of the defendant's contentions is that the plain-
tiff's testimony established that he was contributorily 
negligent as a matter of law. As previously pointed out, the 
highway was straight for approximately one-half mile north 
and south .of the accident, thirty feet of pavement, divided 
into three traffic lanes, with wide shoulders on the sides there-
y-- of. The plaintiff according to his testimony was traveling 
at a rate of speed of approximately forty to forty-five miles 
15°erliour when he reached the top of the hill, approximately 
one-fourth of a mile north of the accident. See brow of bill 
in Exihibit (Rice 1 and 2). R., pp. 177 and 178. According 
to plaintiff's testimony, be did not slack his speed and was 
traveling approximately forty or forty-five miles an hour 
when be. hit the cow, and this is true, although he claimed to 
have been blinded by the li 0 ·hts o a 1101:th-bouncJ auto_!!!2Eile, 
w uc · a omob1 e was eing driven in the right hand or east-
~ffic. The plaintiff further testified that he did 
not see the cow until he was within ten feet of her, and that 
she was mnning from the center lane of_ traffic toward the 
,~ett 5i£1e of the hig·hway.. According to the plaintiff's own 
.fes 1mony he did not see a yellow, light ~ream col~H'~fl .(lg.~r11:-
sey cow on a straight, wme hig·hway wit:fi-iio-tliing to obstruct 
his view ( oj:her than his claim of blinding lights) until he was 
within ten feet of such cow. Such is true, ~-..gh the 
cow was on the east side of the . higliwf!_y, or~~me 
8* frnrrF"ffie east orceiile~ffitoliie-westiane of. *trafffc-: 
Although, p11riiffi.1.f cI~~t _to hive been bliiicted by ~lffe 
_, ..----- - -------- ---~----~-----~ 
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lights of an approaching vehicle, ·he made no effort to slow 
down his automobile reduce the s eed thereof, or take any 
other recautions wn sa e . uc Is Is es rmony 
e es Imony of his compamon, Clingingpeel. R., pp. 
Turner, 49 to 52, inclusive, and Clingingpeel, 92 to· 94, inclu-
sive. 
Plaintiff struck the cow with such force that the cow was 
knocked appro~imately fifty: :feet, and his car was damaged 
to such an extent that it cost Two Hundred Forty-six and 
75/100 Dollars ~246.75) to repair it. 
· Plaintiff was treated by three physicians. Dr. John 0. 
Hurt, Dr. Peterson and Dr. Russo. Such doctors were not 
called as witnesses for the plaintiff, and he relied upon the 
testimony of one J olm H. Stoke, a chiropractor, in ·an effort 
to establish that he was injured. At the request of counsel 
for the defendant, plaintiff was examined several months 
after the accident by Dr. Ira Hurt. and Dr. Hurt's examina-
tion revealed that he was iu nornrnl condition. Dr. Hurt could 
not find any alleged injuries. 
Plaintiff first instituted suit by Notice of Motion for Judg-
ment in which he asked damages in the amount ·of Five Thou-
sand Dollars ($5000.00). Suit was first instituted on the 18th 
day of February, 1948. On October 22, 1948, an amended Mo-
tion for Judgment was filed, asking for Thirty-five Thon-
g• sand ($35,000. "'damages. Frankly, the plaintiff was 
no mJure . His fa1 ure o introduce the testimony of 
his own doctoi·s, Hurt, Peterson and Russo conclusively estab-
lished tlmt their 'testtmony, 1£ introduced, would have been 
unfavorable to Ins claim that he sustained injuries in the acci-
dent. . 
Throughout the trial various exceptions were taken to sun-
dry rulings of the trial court as will appear from the follow-
ing: 
ASSIGNMENTS OF ERROR. 
(1) The Court erred in admitting· certain photographs of 
the dairy, barn, lane and fences, located on the west side of 
the highway for the reasons assigned on page 13 to 17, in-
clusive, of the Record and 24 to 26, inclusive. The photo-
graphs will be found as plaintiff's exhibits 1 to 5, iuc]usive, 
page 172 to 176, inclusive. The defendant's cows were not 
kept or pastured on the west side of the highway, they were 
merely taken there to be milked, while there they were under 
the control and supervision of three employees, and were re-
turned after they were milked to the barn and pasture, located 
on the east side of the higl1way. Plaintiff offered no evidence 
6 Supreme Court of .Appeals of Virginia 
to prove that the cows were kept or strayed from the enclosure 
on the west side of the highway, and photographs attempting 
to portray the condition of the dairy barn, lane leading there-
to and fence on the west side of the highway, taken ap-
10* proximately seven months *after the accident were in-
admissible and prejudicial. 
(2) The Court erred in overruling the motion of the de-
fendant to strike the plaintiff's evidence from consideration 
by the jury on the grounds that the evidence did not disclose 
any primary negligence on the part of the defendant, and on 
the further gTounds that the plaintiff's own evidence showed 
that he was g'Uilty of contributory negligence as a matter of 
law under the circumstances of this case. 
(3) The Court erred in granting plaintiff's instructions, 
TIU!_nbcrs 2 and 4 for the reasons assig11ed on page 157 of the 
Record, and hkewiE;e erred in refusing to give instruction A 
offered by the def enclant. ~ 
( 4) The Court erred in failing and refusing to set aside 
the verdict of the jury and enter final judgment for the de-
fendant, or at least in failing to set aside the verdict of the 
jury and award the defendant a new trial for the reasons as-
signed on pages 184 and 185 of the Record. 
ARGUMENT. 
Plaintiff called the defendant as an adverse party. It was 
conclusively and clearly established by his testimony that the 
cows were kept or confined in a pasture field on the east side 
of the highway, and were not kept or confined in the dairy 
barn or field on the west side of the highway. The testimony 
of the defendant, Rice, was not contradicted or im-
11 * peached by any other •testimony introduced by the 
plaintiff, and the plaintiff is therefore bound by the tes-
timony of the defendant. We quote from the testimony of the 
defendant found on pages 20 and 21 of the Record. 
'' Q. Mr. Rice, you live on the east side of the highway, do 
you not? 
"A. That is right. 
'' Q. And on the east side of the hig·hway is the pasture field 
where your cows are confined at night, is that correct, sir? 
"A. That is correct. 
"Q. These two pictures Mr. Carter has shown, are located 
on the west side of the highway, are they not¥ 
'' A. That is rtght. 
'' Q. The cattle are merely driven in through this lane into 
the barn for the purpose of milking! 
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~'A. That is right. 
"Q. And then returned to the pasture lot across on the east 
side of the highway? 
'' A. That is right. 
"Q. Now, Mr. Rice, is this a picture showing the highway 
and your home on the east side of the highway? 
"A. "'¥ es, sir. . . . ... 
"Q. That picture is taken of Lee Highway looking north, 
is it not, sir? 
'' A. Tba t is right. _ 
'' Q. And this is your home on the right side-the east side 
and here is your big· barn and the cattle are kept in the field 
on the rig11t side of the road? 
"A. That is right. 
12* *''' Q. They are not kept in this milking barn on the 
left side as shown by this picture t 
"A. That is right." 
No evidence was introduced to prove that the cow killed by 
the plaintiff strayed or wandered from the dairy barn on the 
west -side of the highway. In view of the uncontradicted evi-
dence that the cows were kept or confined in the barn and 
pasture on the east side of the highway, photographs of the 
dairy barn and enclosure on the west side of the highway were 
inadmissible. The cows were not kept or confined on the west 
side of the highway, and it was immaterial whether they were 
milked in an open field or in a barn. At the time the cows 
were milked they were under the care and supervision of three 
competent and experienced servants. 
The plaintiff sought to establish by the photographs that 
the fences or enclosure at the dairy barn and lane leading 
thereto were not in safe condition. Such photographs were 
highly prejudicial for the reason that the jury in looking at 
the photographs might have thought that a fence in a lot in 
front of the dairy barn was not in a safe condition. However, 
the plaintiff offered no evidence to show the condition of the 
fence other than the photograph; and furthermore, no evi-
dence was introduced to establish that the cows were confined 
or kept in the lot in front of the dairy barn. Photographs of 
the fence around such lot was therefore inadmissible, 
13" and in the absence of proof that such lot was *used to 
keep or confine the cows, the condition of the fences was 
likewise inadmissible. It is common knowledge that farmers 
frequently have fields on their property where the fences are 
run down, and unless domestic animals such as cows, horses 
or mules are kept or confined in such fields, evidence of the 
condition of the fences is inadmissible in cases of this kind. 
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The light colored Guernsey cow killed by the plaintiff was 
kept in the pasture field on the east side of the highway. After 
such cow was milked, she was placed in such pasture. -Such is 
the positive testimony of Savannah Williams. R., pp. 132 and 
133. 
After the cows were milked and returned to the pasture on 
the east side of the highway, Robert and Savannah Williams 
worked for approx~mately thirty minutes to an hour cleaning 
up around the dairy barn. We have their positive testimony 
that none of the .cows remained on the west side of the high-
way. All were driven from the dairy barn to the pasture field 
on the east side of the highway. The condition of the enclos-
ure to the.barn and pasture field on the east side of the high-
way was therefore material to the issue, and the plaintiff 
offered no evidence to establish that tbe fences to such en-
closure were not maintained in a safe and sound condition. 
On the contrary, the evidence conclusively established that 
the fences to such enclosure were maintained in good condi-
tion, repair and order. We quote from the testimony 
14* •of defendant, Rice, when he testified as a witness for 
the plaintiff. R., p. 2~A. 
'' Q. I will ask you to tell the jury if where you kept your 
cows confined, have you in a reasonable way kept your f enccs 
in good repair and order in order~to--confine the. stockf 
'' A. I certainly have.'' 
The plaintiff sought to show by the testimony of his friend, 
Steward, that approximately an hour after the accident, 
Brogan stated to him that the cow was left out of the pasture 
field. Such statement of Brogan was not made in the presence 
of Rice, and was inadmissible as against him. In the first 
place, Brogan did not know whether the cow was left out of 
the pasture field or not. If he made any such statement to 
Stewart, it was not a statement of fact, but merely Brogan's 
opinion. We ref er to the testimony of Steward, found on 
pages 79 and 80 of the Record. 
Such statement attributed to Brogan was denied by him, 
and the first time he had a knowledge that the cow had strayed 
on to the highway was after the accident when Stewart came 
to the Rice home.· We ask the court to· carefully read the 
testimony of Brogan found on pages 123 to 125, inclusive, of 
the Record, and also page 120 of the Record. 
Even if Brogan had made the statement to Stewart as tes-
tified to by Stewart, it was merely an •expression of an 
15* opinion, not a statement of a positive fact. Loose state-
ments or opinions expressed by a servant sometime after 
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an accident are ·not binding on his master \ 
are not evidence on which a verdict against hi 
cipal can be predicated or sustained. We, tl 
fully submit that the· photographs complaini 
missible and prejudicial and the trial court L..,,e=r=re=a~m=-=p=-=e=-=r=m~1rt_---
ting their introduction before the jury. · 
ASSIGNMENTS OF ERROR, 2, 3 AND 4. 
In considering assignments of error 2, 3 and 4, we believe 
it will be helpful to the Court that they be discussed to-
gether. 
In the first instance, the evidence does not establish any 
primary negligence on the part of the defendant. At the 
conclusion of the plaintiff's evidence the defendant moved to 
strike the evidence for the reasons assigned on pages 115 and 
116 of the Record. The Court after hearing argument ruled· 
as follows: R., p. 116. 
"By the Court: I always hesitate to strike the evidence 
in any civil case. I believe I will let it go to the jury." 
/. The Amsterd~m District of Botetourt County is what is V known as the "No fence law district". R., p. 114. The plain-
tiff contended that it was unlawful under the provisions of 
Code Section 3548 to permit a cow to run at large in the Am-
sterdam District. For the convenience •of the Court, 
16* we set forth verbatim provisions of Code Section 3548 . 
. 
· "It shall be unlawful for the owner or manager of any 
horse, mule, cattle, hog, sheep or, goat, to permit any such 
animal, as to which the b01rndaries af ]at§ gr tracts of land 
have been or mav be constituted a lawful fence. to' run at 
-=rarge beyond the rhm1ts of his own lands witllin the county, 
magisterial district, or portion of such county wherein the 
said boundaries have been constituted and shall be, a lawful · 
fence on the day before this Code ta!rns effect, or may be 
hereafter so constituted.'' 
We had been unable to find any interpretation of the fore-
p;oing- statute by the courts of Virginia in any case where the 
facts were similar to the facts in the instant case. From an 
examination of the authorities, we find that the Supreme 
Court of North Carolina has had occasion to interpret the 
provisions of a similar- statute. In the case of Gardner v. 
Bla·ck, 9 S. E. (2nd) 10, it is said, 
Supreme Court of AppP.als of Virginia 
"Phtintiff contends, however, that it being unlawful to 
permit livestock to run at large in Mecklenburg County, the 
very fact that defendant's mules were there running· at large 
upon a public hig·hway is sufficient in and of itself to estab-
lish a prima facie case of neg·lig·ence on the part of defendant. 
The doctrine of res ipsa loqidtor does not apply. And 
though the statute, C. S. p. 1849, upon which plaintiff relies, 
provides that 'if any person shall allow his livestock to run 
at large within the limits of *any county, township 
1"7* or district in which a stock law prevails or shall 
prevail pursuant to law, he shall be guilty of a mis-
demeanor, and fined not exceeding· fifty dollars or imprisoned 
not exceeding thirty days', it does not provide that the 
((
1
\ mere fact that livestock is at large raises a presumption U that the owner permits the same to run at large. Such a 
statute as this relating to allowing or permitting livestock to 
run at large 'implies knowledge, consent or willingness on 
the part of the owner that the ammals be at large, or such 
negligent conduct as is equivalent thereto, but does not 
comprehend a case where, through some untoward circum-
stance, the owner is unable to watch and care for the animals 
in a particular instance, or where, notwithstanding the owner 
has taken precautions to restrain them, and is without fault 
or negligence, the animals escape from _hlm • * *' 3 C. J. S., 
Ammals, pp. 131, 1231. 3 C. J. 180. '' 
Plaintiff introduced no evidence to prove that the defend-
ant permitted bis livestock to run at large beyond the limits 
of bis own land. The Virginia statute makes it unlawful '' to 
permit". Under the provisions of Virginia statute relating 
to allowing or permitting to run at large "implies, knowledge, 
consent or willingness on the part of the owner that the· 
animals be at large or such negligent conduct as is equivalent 
thereto.'' It was conclusively established by the testimony 
of the defendant that the cow in question wandered or strayed' 
from the. pasture, that it was accidental and unintentional 
without his knowledge, consent or willingness, and that he 
had taken reasonable precautions to restrain his livestock, 
such is the uncontradicted evidence of the defendant, 
18* •when testifying as a witness for the plaintiff. 
For the convenience of the court, we quote from his 
testimony, found on pages 22A and 23 of the record. 
"Q. How long have you lived there, l\fr. Rice? 
'' A. About three years. 
'' Q. About three years ; I will ask you to tell the jury 
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whether or not you have wilfully or knowingly permitted any 
of your stock to stray upon this highway? 
'.'A. I have not. 
'' Q. Have you in any sense used this ·highway as a pasture 
or permitted your stock to roam thereon f 
"A. No, sir. 
'' Q. I will ask you to tell the jury if where you kept your 
cows confined, have you in a reasonable way kept your fences 
in good repair and order in order to confine the stock? 
"A. I certainly have. 
"Q. I will ask you to tell the jury if it is true that one of 
your cattle did g·et out, that it was accidentally done and 
through no fa ult of yours? 
'' A. It certainly was. 
"Q. Every precaution was taken by you to keep your cattle 
confined in the field where they belong; is that correct, sir? 
'' A. That is right. 
'' Q. Did you say-did you at any time knowingly or wil-
fully permit your stock to roam or to be out on the highway 
on the edge of tl1e highway? 
"A. N"o, sir. 
19• •The plaintiff failed to show that the cow of the de-
fendant was at large with his knowledge and consent or 
at his will or that 1er esca e was due to an ne 0 ·li ence on his 
nart. In other words, t e p am tiff f ai ed to esta s t at the 
defendant permitted bis livestock to run at large. 
Proof of the fact that the cow was upon a public highway 
was insufficient to establish a violation of the statute or prima 
facie negligence on the part of the defendant. The doctrine 
of res ipso loquitor does not apply, and the Virginia statute 
does not raise a presumption of negligence by proof of the 
fact that a cow or other livestock was at large upon a. high-
way. 
The plaintiff offered no proof to show that the def endarit 
failed to keep the fences to his property where the cows were 
kept or confined in reasonable condition repair and order. 
Thus plaintiff's evidence exculpates defendant of the allega-
tions that he ne 0 ·li e · t large. · 
e, there ore, respectfully submit that tl1e cour ould 
have sustained the defendant's motion to strilrn the evidence 
upon the ground that the plaintiff failed to establish a case 
of primary neglig·encc. 
The court erred in g·iving at the instance of the plaintiff, 
instructions number 2 and 4, found on pages 155 and 156 of 
the Record. Instructions, number 2 and 4 were objected to 
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on the grounds that the evidence does not establish any 
20* negligence on the part of the •defendant; further that 
the evidence showed that the plaintiff was guilty of con-
tributory negligence as a matter of law; that bars a recovery, 
and further, the rule of ordinary care does not apply, the rule 
is that a man must knowingly or willingly. permit his stock 
to roam or stray on the hig·hway before he is liable. Both in-
structions ignore the provisions of the Virginia statute in 
that the word "permit" as used in the statute "implies knowl-
edge, consent, or willingness on the part of the owner that 
· the animals be at large, or such neg·ligent conduct as is equiva-
lent thereto.'' 
The . court likewise errecl in refusing to give instruction .A. 
on page 169 of the Record, tendered by the defendant. The 
instruction tendered by the defendant clearly states the law 
if we are cQ!rect in our interpretation of the Virginia statute. 
PL.A.INTIF·F WAS CONTRIBUTORILY NEGLIGENT. 
It will be remembered the night was clear, atmospheric con-
ditions good, the highways was straight as an arrow, thirty 
feet of pavement with wide shoulders on each side. It will also 
be remembered that the cow crossed from the east side of the 
highway to the west lane where she was struck by the plain-
tiff's car, and that she was light in color. She crossed tbe 
highway in front of tbe lights of a north-bound automobile 
and also in front of the lights of the plaintiff's car. 
21 ~ ep}aintiff did not see the cow until he was ten feet 
from her, and at that time she was in the center lane. 
The only excuse ()ffered by the plaintiff for his failure to see 
the cow was that he claimed to have been bliqded by the lights 
of the north-bound automobile. 
When the plaintiff crossed the brow of the hill, approxi-
mately one-fourth of a mile north of the point of the accident,. 
he was traveling at a rate of speed of forty to forty-five miles 
per hour. He struck the cow at approximately the same speed. 
In other words, even though the plaintiff was blinded by the 
lights of the north-bound automobile, he failed to reduce .the 
speed o.f his car or to take any precaution for his own pro-
tection. Such is the testimony of the plaintiff and his com-
panion, Cli:ngingpeel. 
For the convenience of the court, we quote from the plain-
ti:ff 's testimony. R., pp. 49, 51 and 52. 
'' Q. I show you a picture marked '' Rice Exhibit 3 and as 
I understand you to tell this jury when you came over the 
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brow of this hill which is four or five huridi·ed yards north of 
where this accident between you and the cow happened, that 
you were traveling about 40 to 45 miles an hourY 
"A. That is right. 
'' Q. And you have just tolcl the jury you hit the cow about 
the same speed Y · 
"A. That is rig·ht. 
"Q. Traveling about .the same speed •an the way 
22• down there 1 
'' A. Yes, that is right. * * • 
"Q. As it approached now, if yoq were blinded by the 
lights of an approaching automobile, ,,rhy didn't you stop your 
automobile or bring· it down to such a slow rate of speed that 
you could stop if you were blinded if anything appeared in 
the road in front of you? 
'' A. Vv ell, you could not drive along the road if you stopped 
every time lights shined in your eyes. 
'' Q. Don't you know the law requires you when you are 
blinded by the lights of an approaching vehicle, to get your 
automobile under control so you can stop it and do stop it, 
if necessary, to avoid injury to people or animals on the high-
way¥ You didn't attempt to slow down any at all, did you Y 
'' A. As soon as I saw it, yes. 
"Q. Until you saw this cow you didn't attempt to slow 
down at all Y 
'' A. Well, I was driving within the proper speed, and I 
saw no reason for slowing down. 
- "Q. You were driving 40 to 45 miles an hour and the maxi-
mum speed was 50; now, when you were blinded by the lights 
of an.approaching automobile, why didn't you slow your auto-
mobile down so you could stop it to avoid striking a person 
or cow, or anything else that would be there? 
"A. ,vell, I for one, just don't drive that way. 
'' Q. You just don't drive that was even though you were 
blinded by the lights of an approaching car, you kept going 
at the same speed you were going, is that the way you drive, 
Mr. Turner? 
23• *'''A. I don't slow down every time I meet a car. 
"Q. You don't slow down when you are blinded by 
the lights of an approaching car? 
'' A. Well, you do sometime. 
'' Q. If you do sometimes, why didn't you do it this time? 
'' A. I didn't see anything to slow down for.'' 
We quote from the testimony of ·Clingingpeel, R., pp. 92, 93 
and 94. 
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'' Q. You were right there in the car and you were blinded 
by the bright lights; l\fr. Turner at that time was running 40 
or 45 miles an hour Y 
'' A. Yes, sir. 
"Q. How fast was he running when he came over the brow 
of the bill up there 1 
'' A. Well, he was running just the same speed. 
"Q. Hit the cow about the same speed, about 40 or 45 miles 
an hour, didn't be? 
'' A. I could not say what he was making when he hit the 
cow, but he was making. that when the cow got out in front of 
him. 
'' Q. Although you all were blinded by the bright lights be 
did not undertake to slow down any at all, he went on about 
the same speed, 40 or 45 miles an hour. 
'' A. He was making aoout 40 or 45 miles an hour. 
24* •"Q. Yes, sir, he was making the same thing up at 
tl1e top of the hill three or four hundred yards from 
where the accident happened, didn't see the cow until you got 
15 feet from him? 
"A. That was when I first saw the cow. 
'' Q. Where was she when you first saw her Y 
'' A. ,vhen I first saw the cow she was right in front of the 
car. 
'' Q. When you first saw her she was right in front of the 
car and you all were a.bout 15 feet from her at that time¥ 
"A. Yes, sir. 
'' Q. Why didn't you see her before, as big a thing as a cow, 
in this big, wide highway? 
'' A.. I could not tell you, just a question of the lights blind-
ing him I guess is the only thing I can say. 
"Q. Absolutely on account of being blinded by the lights, 
and if Mr. Turner had slowed down his automobile when he 
was blinded by the ligl1ts, he never would have hit the cow, 
would have been able to stop; that is correct, isn't iU 
''A.. I can't say about that. 
"Q. It would liave been a man or child come out there the 
same way, Mr. Turner would have been bound to have hit 
them because he was blinded just the same as you all were t 
'' Exception to this evidence by Mr. Carter. 
'' A. Yes, sir. 
'·' Q. Been a. man or child out there, hit them just the same 
because you gentlemen were driving down the road blinded 
by these lights *weren't you t 
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25* "A. Yes, we were blinded by the lights, that is, he 
was. 
'' Q. And if, instead of being a cow, it had been a man or 
child walking· out there, he would have hit them just the same, 
wouldn't he t 
'' A. I guess he would. '' 
The Yellow Cab C01nvany v. Henderson, 178 Va., 207; 16 
S. E. (2nd), 389, Justice Spratley, speaking for the court said, 
at page 394 of 16 S. E. 
'' One who drives faster than he should drive into a cloud 
of dust, in a snowstorm, or in the face of blinding· headlights, 
is required under such circumstances, in the exercise of ordi-
nary care, to increase bis diligence to avoid injury to anyone 
who may be on the highway in front of him.'' 
See, also Howe v. Jones, 162 Va., 442; 174.S. E.. 764. Joynes 
v. Coard, 175 Va., 571; 9 S. E. (2nd) 454. Perdue v. Patrick, 
182 Va., 398; 29· S. E. (2nd), 371. Nelson and others v. Day·-· 
ton, 1.84 Va., 754; 36 S. E. (2nd) 535.' 
In Hoioe v. Jones, supra, Justice Holt in speaking for the 
court said, 
"This fair statement of the law was given at the instance 
of the plaintiff after instruction 3A was refused: The court 
instructs the jury that if they believe from the evidence that 
the defendant became temporarily blinded by the ]ights of an 
approaching car, then it was the duty of the defendant to stop 
his automobile or reduce the speed thereof, or take such other 
precautions, so that in the exercise *of ordinary care he 
26* would not injure other persons lawfully using the high-
way.'' 
The principle of law approved in Howe v. Jones, supra, was 
ag·ain approved by this Honorable Court in Nelson v. Dayton, 
su-pra, in instruction number 2, given for the plaintiff. In-
struction number 2, is on page 154 of the record in such case. 
It was established by the evidence that the plaintiff did not 
see the cow until he was ten feet from her. He offered the 
usual excuse of "blinding lights" for his failure to see. It 
was also established by his own testimony that although he 
claimed to have been blinded by the lig·hts of the north-bound 
car, be did nothing to keep his automobile under better con-
trol, but· proceeded in the same manner as before. He failed 
to reduce his speed and, if he is to be believed, drove blindly 
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down the highway without regard to the safety of persons or 
animals who might be in or upon the road. 
Under such circumstances, he was contributorily negligent 
as a matter of law, for it was his duty to either stop his car, 
or reduce the speed thereof, or to take such other precautions 
so that in the exercise of ordinary care he would not injure 
other persons or animals on the highway. The maximum 
speed permitted was fifty miles per hour. Plaintiff according 
to his own testimony was driving very near the maximum 
speed, and yet, he continued on at such speed in the face of 
blinding lights. He was of the opinion that so ~ong as 
27* be #kept under fifty miles per hour, no need existed for 
him to slow down. Again we quote from his testimony 
on page 51 of the Record. 
"Q. Until you saw this cow, you didn't attempt to slow 
down at a1H-
''A. Well, I was driving within the proper speed and I saw 
no,rea~oD; for slowing down.'' 
We," therefore, most ean1estly submit that the trial court 
erred in failing· and· refusing to strike the plaintiff's evidence 
upon the ground that he was contributorily negligent. 
We wish to call the attention of the court to the case of 
Boudreau v. Louviere (La.) 178 Southern 173, wherein it was 
held, 
'' Where motorist was traveling 40 miles per hour on 
straight, level, paved highway at night, his lights illuminated 
road for 150 feet ahead, and motorist did not see mule until 
within 10 feet of automobile, motorist was contributorily 
neglig·ent in failing to keep proper lookout." 
In conclusion we respectfully submit that the verdict of the 
jury is plainly wrong-. It should have been set aside and final 
judgment entered for the plaintiff. We seriously doubt if the 
plaintiff was injured. The damages are clearly excessive. 
Dr. Ira Hm't, who examined the plaintiff at tI1e instance of 
the counsel for the defendant, did not find any evidence of 
injury. Likewise, the X-rays taken by Dr. Peterson revealed 
no injuries. Dr. John 0. Hurt and Dr. Russo, plaintiff's 
28* *physicians were not called as witnesses. His failure 
to call such witnesses and to give the court and jury the 
benefit of their testimony raises a strong presumption that 
their testimony would not support his claim of injury. The 
verdict of the jury is plainly excessive and plainly wrong. It 
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is without evidence to support it either as to proof of primary 
neglig·ence· on the part of the defendant, or injury or damage 
to the plaintiff~ · 
PRAYER. 
In consideration whereof your petitioner prays that he may 
be awarded a writ of error and sup'ersedeas to the judgment 
entered by the Circuit Court of Botetourt County, Virginia, 
on June 1, 1949, and that for the errors herein assig·ned the 
said judgment may be reviewed and reversed by this Honor-
able Court, and that final judgment may be by it here entered 
for the defendant, or in any event that a new trial be awarded 
unto him. 
And petitioner respectfully requests that his counsel may 
be allowed an opportunity to state orally their reasons why 
a writ of error and sitpersedeas should be granted. Petitioner 
represents, and herewith advises counsel for the plaintiff, 
that this petition and the transcript of the record will be filed 
with the Honorable Herbert B. Gregory, one of the Justices 
of the Supreme Court of Appeals of Virginia, at his office in 
the Municipal Building in the City of Roanoke, Virginia, 
29* on *September 30, 1949. 
Petitioner avers that a copy of this petition was 
mailed to Stuart B. Carter, Fincastle, Virginia, counsel of 
record for the plaintiff, on September 30, 1949, before the 
original petition and record were filed with the Honorable 
Herbert B. Gregory as aforesaid. 
Petitioner adopts this petition as his opening brief, and in 
the event a writ· of error and sitpersecleas is awarded peti-
tioner, he requests that this petition be printed with the record 
in lieu of an opening brief in his ~ehalf . 
.And your petitioner will ever pray, etc. 
Respectfully submitted, 
F. A. LEvVEY 
Fincastle, Virginia. 
T. W. MESSICK 
Box 498 
Roanoke, Virginia. 
L. L. RICE 
By F. A. LEWEY 
Counsel 
By T. vV. MESSICK 
Counsel 
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ao• &CERTIFICATE. 
I, T. W. Messick, Box 498, Roanoke, Virg·inia, an attorney 
at law, practicing in the Supreme Court of Appeals of Vir-
ginia, do certify that in my opinion there is error in the judg-
ment herein complained of, and that for said error the said 
judgment should be reviewed by the Supreme Court of Ap-
peals of Virginia. · 
Given under my band this the 30th day of September, 1949. 
T. W. MESSICK. 
Filed Sept. 30, 1949. 
H.B. G. 
Jan. 11, 1950. "'\Vrit of error and supersedeas awarded by 
the court. Bon<l. ·$7,500. 
M. B. W. 
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IN THE 
SUPREME COURT OF APPEALS OF VIRGINIA 
AT RICHMOND. 
Record No. 3685. 
L. L. Rice, Plaintiff in Error, 
v. 
Samuel Chester Turner, Defendant in Error. 
BRIEF FOR DEFENDANT IN ERROR. 
To the Honorable Justices of the Supreme Court of Appeals of 
Virgin;ia: 
The Appellee, Samuel Chester Turner, for reply to the Peti-
tion of Appellant, L. L. Rice, whose petition has been filed, 
answers in the following manner: · · 
ARGUMENT. 
The Argument of Appellee in the statement of his position 
with reference to the Assignments of Error is as follows, to-wit: 
page 2 ~ ASSIGNMENTS OF ERROR. 
I. 
The Court did not err in admitting photographs of the dairy 
barn, land and fences located on the west side of the highway, 
since the question to be decided, and it was decided by the jury, 
was whether Rice, the Appellant, exercised ordinary care not to 
let his livestock stray out on to a travelled highway, i. e. U. S. 
Rt. 11, and since the cows were being milked on the west side of 
said highway, the question arose as to whether or not the cow 
which caused. the collision, was ever put through the gate into 
the field on the east side of said highway. This fact became a 
question for the jury and tl).e photographs of the dairy barn, 
lane and fences, located on the west side of the highway became 
very material, because if the cow in question was not put in the 
field on the east side of the highway, then she would have been 
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at large to roam the lane, the highway and the fields on the west 
side of same. 
Attention is called to the evidence qf J. H. Stewart, witness 
for Appellant, on pages 79 and 80 of the Record, which is as 
follows: 
"Q. What did Brogan say, if anything-what did he say with 
reference to the cow? 
"A. He said they were late doing their work and it was after 
dark when they milked, and that they. were putting the 
page 3 ~ cows across the road and he was watching· the traffic and 
the. other man was putting the cows across the road and 
the cow never was put up, she was left out. 
"Q. He-saj.d the cow never was put up, she was left out? · 
"A. Yes, sir, just left out; I asked him how she got out and 
he said she didn't g~t out, she was left out. 
"Q. Did he make any reference as to whether or not she was 
under a fence? 
"A. He said 'when she is not over here she is out'. 
"Q. 'Not over here' what did he mean by not over here'? 
"A. She was not over in the pasture field; she was turned out 
of the barn at the milk house, she was out." 
Since the cow was left to roam at large, she could have been 
in many places before and after the employees of Rice put the 
other cows across the highway. The photographs introduced 
by the Appellee were evidence that the cow could have roamed 
into the fields on the west side of the highway, and since it was 
night, not have been observed by Rice's employees; that she 
could have been behind the dairy barn or along the highway. 
· It makes very little difference as to the condition of the fences 
on the east side of the highway, insofar as the Appellant 
page 4 ~ is concerned, since the better the ccn:lition of the fences 
on the east side of said highway, the more force is given 
the Appellee's contention that the cow was never put on that 
side of said highway, since the less likely it would have been for 
the cow to have gotten on the highway as she did. If the fence. 
on the east side of the highway was as good as contended by the 
Appellant, and since the gate was closed page 37 of the Record~ 
then the cow must have been left out by Rice's employees. 
Perhaps the jury was not overly impressed with the testimony 
of Savannah Williams, one of the Rice employees when she said 
that she knew that the cow which was killed had been put into 
the pasture field, since she had been milked that night., page 131 
of the Record,, when her husband, Robert M. Williams, stated 
that this same cow was dry page 149 of the Record. 
The Appellee, Turners stated on page 39 of the Record as 
follows: 
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"Q. Mr. Turner, were there any gates or fences on the lane 
leading to the highway from the dairy barn-between the dairy 
barn and the highway? 
"A. Well, we walked over there with a flash light and there 
was not any gate or anything, just an open lane going up to the 
barn is all you could see." · 
According to the testimony of J. H. Stewart on page 87 of 
the record Brogan, the employee of Rice, knew that the 
page 5 } cow was not put across the road, his testimony is as 
follows: 
"Q. Did I understand you to say that he (Brogan) watched 
as the cows were put across the road? 
"A. Yes, sir. 
"Q. And she was not put across? 
. "A. That is what I understood him to say. 
"Q. That he watched as the cows went across the road and 
she was not put across? 
"A. That is right, the cow never was put up; she was lef_t out." 
The testimony of the witness, S. P. Webster, as to Brogan, 
the employee of Rice's statement on page 100 of the Record is 
as follows: 
"Q. What did he say? 
"A. He said 'we bring the cows across the road to milk them-
to the barn to milk them, take them back, and we left this cow 
over there, she was left out.' 
"Q. Left the cow over there and she was left out? 
"A. Yes, sir." 
The Appellee's photographs were admissible for the further 
reason that conditions portrayed by the photographs were the 
same as those existing on November 19, 1947, the date of the 
collision as evidenced by the testimony of the Appellant, Rice, 
pages 23, 24, 25 and 26 of the Record and on page 13 of 
page 6 } the Record Rice" testimony is as follows: 
"Q. Mr. Rice, conditions out there now are similar or the 
same as they were at the time of this accident, isn't that correct? 
"A. Yes, they are similar. 
"Q. In other words, the road and the situation, the fence, 
road, and everything-lane, are all in about the same condition 
now as they were at the time of the accident·? 
"A. Not a great deal of difference; fence has probably de-
teriorated some." 
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ASSIGNMENTS OF ERROR. 
II. 
The Court did not err in overruling the motion of the de-
fendant to strike the plaintiff's evidence from consideration by 
the jury on the grounds that the evidence did not disclose any 
primary negligence on the part of the defendant, and on the 
further grounds that the plaintiff's own evidence showed that 
· he was guilty of contributory negligence as a matter of law under 
the circumstances of this case. 
The evidence of J. H. Brogan, employee of Rice, above re-
lated, the photographs introduced by plaintiff and other evidence 
as to the condition of the lane, dairy barn and fences made a 
jury question as to whether or not Rice had used ordinary care 
in keeping his livestock off the highway, since this was a 
page 7 t question of fact to be decided by the jury. 
The statement of Brogan as to his negligence was 
binding on Rice, the principal, 20 A rnerican Jurisprudence page 
505, section 596 and page 570, section 676; Lynchburg Telephone 
Company v. Booker, 103 Va. 594; Monroe v. Cowne 133 Va. 181; 
Michie' s Digest Vol. 3 Section 30 page 491. 
The plaintiff's own evidence did not show as a matter of law 
that he was guilty of contributory negligence. The plaintiff 
stated pages 32, 33, and 34 of the Record as follows: 
"Q. Mr. Turner, I want you to explain to the jury in your 
own words, just what took place on November 19, 1947 with 
reference to this accident; just go ahead, face these gentlemen 
and tell what took place, where you had been, etc. 
"A. Well, I had been on this hunting trip, was on the way 
home, and this cow runs in front of the car and when I saw the 
cow in my estimation she was about 10 feet in front of me, in 
10 feet to the left, if you understand what I mean; that threw 
her over in the middle of the road approximately, and she was 
running and there was another car coming towards me and 
apparently she was running from that car and she ran right in 
front of me. 
"Q. What time of da.y or night was this Mr. Turner? 
"A. It was around 8 o'clock. 
"Q. Was it dark? 
"A. Oh, yes, been dark for some time, it was dark when we 
passed here. 
"Q. At what rate of speed were you driving your car, if you 
know'? 
page 8 r· "A. I told the policeman 45; it was 45 or less, I don't 
think it would exceed that, possibly less, but around 45." 
"Q. Where were you driving with reference to your proper 
side of the road? 
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'' A. Well, I was on the right hand lane. 
"Q. In your lane? 
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"A. Yes, when I saw the cow I tried to move over, but I didn't 
have time; I moved a small distance. 
"Q. Why didn't you see the cow before you did, Mr. Turner-
can you tell the jury that? 
"A. Well, when the lights shined out in the road when I was 
back far enough for the lights to cover the whole road, there 
was not anything there, and when I come on up as you get closer 
to the car the lights naturally don't cover as wide territory, and 
when I did see the cow it ran right in front of me from this close 
distance. 
"Q. What effect, if any, did the car-I believe you said you 
were approaching a car? 
"A. Yes, there was a car coming the opposite way and the 
cow apparently ran from that other car. You know the lights 
from the other car make it hard for you to tell just what did take 
place until the cow got over in front of me. 
"Q. Were the lights from the other car brig~t or dim? 
"A. Yes, yes, plenty bright. 
"Q. Do you think you might have seen the cow if it had not 
been for the bright lights of the car approaching you? 
"A. Po~ibly. 
page 9} "Q. Did the lights blind you? 
"'A. Well, some, yes, but to have seen the cow I would 
have had to look directly at the car lights, I imagine. 
"Q. ·wbat were you doing with reference to keeping a proper 
lookout, Mr. Turner? 
"A Well, watching down the road as I always do." 
And on page 53 of the Record Turner stated: 
"Q. If you slow down when you are blinded sometimes, why 
didn~.t you slow down on this occasion? 
"A. If I am permitted, let me say that I was not blined to the 
extent I could not see in this lane of traffic. 
''Q. Could you see the highway? 
"'A. Yes, in front of me, yes. 
"Q. How much of it could you see? 
"A. I could see plenty of it for me to drive. 
''Q. How much? 
"A. Well, I could see all of my lane of traffic.'_' 
· And on page 55 of the Record Turner stated as follows: 
"Q. For her to have gotten in the middle lane, she is bound 
to have had to cross this highway some way; why didn't you see 
her before you got within 10 feet of her, then; she just didn't 
drop out of the sky into the middle lane, why didri't you see her? 
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"A. No, but you see with a car coming there, that is what I 
tried to say a while ago if you look where the cow sup-
page 10 ~ posedly was, you would be looking then directly at the 
lights; how could you see her until she came over in the 
middle lane where these lights would not blind you, then I could 
see her." 
The Appellee, Turner, was driving his car at a reasonable rate 
Qf speed and on his proper side of the road and keeping a proper 
lookout and he had a right to assume that his lane of travel 
would be clear Harris Motor Lines v. Greene 184 Va. 984; Otey 
v. Bkssing, Admx. 110 Va. 542; ·Temple v. Moses 175 Va. 333. 
Instruction No. F page 168 of the Record given for the Ap-
pellant stated the law as laid down in Howe v. Jones 162 Va. 
442 and in that ~ase the Court held that the matter of contri-
butory negligence was a jury question wherein it is said page 
446 "to hold as a matter of law that one must come to a stop 
when lights interfere is to say that he must not travel at night. 
It comes back to this: drivers on highway must use reasonable 
care and reasonable care is a flexible standard. Sometimes it 
means a high degree of care. Its presence or absence is pre-
eminently a jury question." Boggs v. Plybon 157 Va. 30; Fergu-
son v. Virginia Tractor Company 170 Va. 486 to the same effect; 
160 S. E. 77; see Body, Fender and Brake CCYrpOration v. R. C. 
Matter 172 Va. 26 to the same effect; Hooker v. Hancock 188 Va. 
351. 
page 11 ~ Appellant's Instruction No. F page ~68 of the Record 
was given by the Court over the objection of Appellee 
and Appellee states further that the Instruction was stronger for 
Appellant than the evidence justified, since Turner's testimony 
was to the effect that his vision was obsured to some extent as 
related in the foregoing testimony quoted and especially in view 
of Herbert v. Stephenson 184 Va. 457 wherein the Court stated 
that "we think Instruction No. F is objectionable because it. 
assumes that the driver of the automobile was 'temporarily 
blinded' by the lights on the truck, whereas the defendant him-
self said that his vision was obsured only.'to some extent.'" 
ASSIGNMENTS OF ERROR. 
III. 
The Court did not commit e1TOr in granting plaintiff's In-
struction No. 2 and No. 4 according to objection mg.de by de-
fendant, and the Court did not err in refusing to give Instruction 
A offered by the defendant. 
The Appellant had to exercise ordinary care in keeping his 
livestock off the highway Michi~'s Juris.prudence Vol. 1 Section 
20 page 464; Drew Y~ Gross Ohio 14.0 ALll 7 44 and the question 
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of contributory negligence of the Appellee was for the jury as 
above stated. For the sake of argument even if Rice 
page 12 } had to "knowingly and wilfully p3rmitted his stock to 
roam or stray on the highway" as contended by the Ap-
pellant in · his objection to this Instruction which Appellee con-
tends is not the law, then knowledge of the agent, J. H. Brogan, 
is imputed to Rice, the principal, and apparently Brogan knew 
that the cow was left out Record page 100. 
Appellee's comments as to Appellant's objection to Instruc-
tion 2 also applies to objection to plaintiff's Instruction 4. 
Instruction A offered by Appellant was properly refused for 
the same reason since Instructions 2 and 4 given for the Appellee 
clearly stated the law. 
ASSIGNMENTS OF ·ERROR. 
IV. 
The Court did not err in failing and ref using to set aside the 
verdict of the jury, since the issue involved was one of fact and 
properly submitted to the jury, the jury having been properly 
instructed as to the law of the case by the Court and the jury's 
verdict was not so excessive as to shock the conscience of the 
Court or show bias or prejudice on the part of the jury trying 
the case. 
page 13 } Upon consideration of the whole case, it plainly 
appears from the Record and the evidence given at the 
trial that the parties have had a fair trial on the merits and sub-
stantial justice has been reached, therefore the judgment of the 
Circuit Court of Botetourt County, Virginia, in this matter, 
should not be reviewed and a writ of error should be refused 
Section 6331 of the 1943 Code of Virginia as amended. 
Appellee adopts this Reply as his Reply Brief, in the event a 
writ of error and supersedeas is awarded Appellant, and requests 
that this Reply be printed with the Record in lieu of a Brief 
on his behalf. . 
._Appellee avers that a copy of this Reply to Petition was mailed 
to F. A. Lewey, Fincastle, Virginia, and T. W. Messick, Box 
498, Roanoke, Virginia, counsel of record . for the defendant 
before the original was filed with the Honorable Herbert B. 
Gregory, Justice of the Supreme Court of Appeals of Virginia. 
Respectfully submitted, 
SAMUEL CHESTER TURNER 
By: STUART B. CARTER, Counsel. 
STUART B. CARTER 
Fincastle, Virginia. 
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RECORD 
VIRGINIA: 
Pleas before the Circuit Court of Botetourt County, 
Virginia, on the thirtieth day of July, one thousand nine 
hundred and forty-nine. 
Samuel Chester Turner, Jr. 
v. 
L. L. Rice 
BE IT RE.MEMBERED, that heretofore, to-wit: on the 
18th day of February, 1948, Samuel Chester Turner, Jr., re-
turned and filed in the Clerk's Office of the Circuit Court of 
Botetourt County, Virginia, a Notice of Motion for judgment 
against L. L. Rice, which had been duly executed on the said 
defendant by J. J. Noffsinger, Sheriff of Botetourt County, 
by C. E. Williamson, Deputy Sheriff, by posting a true copy 
thereof at the front door of his usual place of abode in Bote-
tourt County, on the 16th day of February, 1948, as pro-
vided by law, which Notice of Motion for Judgment is in the 
words and figures following, to-wit: 
To L. L. Rice : 
You are hereby notified that on the 4th day of March, 1948 
between the hours of' 9 :00 A. M. and 5 :00 P. M. or 
page 2 ~ as soon thereafter as it may be heard, the under-
signed will move the Circuit Court of Botetourt 
County, Virginia, at Fincastle, Botetourt County, Virginia, 
for a judgment against you for the sum of Five Thousand 
($5000.00) Dollars, which sum at the least, is due and owing 
by you to me by reason of the following facts, to-wit: 
1. That heretofore, to-·wit: on the 19th day of November, 
1947, about the hour of 8 :30 P. :M. I was proceeding South 
on U. S. Rt. 11 about two miles South of the Village of 
Cloverdale and in Botetourt County, Vlirginia, in my 1937 
Chevrolet Two-door Sedan automobile, at a reasonable rate 
of speed and in a lawful manner, keeping a proper lookout, 
and it then and there became and was your duty in the opera-
tion of your dairy farm located along said highway, to use 
proper care in preventing your cattle from getting into 
said highway and rendering the use of same perilous and 
dangerous for those using said highway, including the under-
signed; but notwithstanding your said duty above mentioned, 
you wholly disregarded the same and wilfully, wantonly and 
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recklessly failed to construct proper gates a.nd fences and 
failed to use other precautions in an effort to keep your live-
stock from interfering with the traffic on said highway a~d 
you through your agents, servants and employees at the time 
and place aforesaid, negligently, wilfully, wantonly and. reck-
lessly allowed one of your cows to remain upon the highway 
above mentioned, unattended and in such manner 
page 3 } as to cause the automobile of the undersigned to 
collide with said cow, with grea.t for.ce and violence 
thereby as a proximate result causing me to be thrown 
against some object, probably my automobile and as a result 
of which, I was lacerated, bruised, torn and crushed, injuring 
my nerves, flesh and bones; as a further result of the injuries 
caused by your negligence aforesaid, I have been caused 
from hence hitherto to suffer great mental anguish and 
physical pain, and will continue so to suffer and have paid 
and will be obliged to pay divers sums of money in and about 
endeavoring to be relieved and cured of said injuries; and 
the undersigned will move the Court for exemplary damages 
to be awarded against you, in addition to the damages below, 
and; 
2. As a further result of the injuries caused by your neg-
ligence, wilfullness, wantonness and recklessness aforesaid, I 
have been forced to lose a great deal of time from my em-
ployment; and have had to spend divers· sums of money for 
repairs to my automobile and for the hire of other trans-
portation while the same was being repaired. 
By reason of said expenditures and suffering and the loss 
of time from my. employment caused as a proximate result 
of your negligence as afore said, I ha.ve suffered damages to 
the extent of Five Thousand ($5000.00) Dollars. 
Wherefore, judgment the ref or will be asked at 
page 4} the hands of said Court at the time and place here-
inbef ore set out. 
Given under my hand this 11th day of February, 1948. 
SAMUEL CHESTER TURNER, JR., 
By Counsel. 
STUART B. CARTE'R, Counsel. 
and at another day, to-wit: on the 1st day of March, 1948, 
the following order was entered in this case: 
This day came the defendant, L. L. Rice, by his attorney, 
aud asked leave to file his plea of not guilty, which leave is 
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hereby granted, and it is ordered that the said plea, be, and 
is hereby filed. 
which plea, so filed by the aforesaid order of March 1, 1948, 
is in the following words and ·figures, to-wit: 
The defendant, L. L. Rice, by his Attorney, comes and says 
that he is not guilty of the acts of negligence charged by the 
Plaintiff, Samu.el Chester Turner, Jr. in his Notice of Motion 
for judgment and of this he puts himself upon the country. 
L. L. RICE, 
By F. A. LEWEY, Counsel. 
F. A. LEWEY, p. d. 
aud at another day, to-wit: on the 1st day of June, 1948, the 
following order was entered in this case: 
This day came the defendant, L. L. Rice, by counsel, and 
asked leave of this court to file a plea of contributory negli-
gence as a bar to the recovery by the plaintiff, in 
page 5 ~ addition to the plea of the general issue heretofore 
· filed; 
Upon consideration of which it is ordered that the said 
plea be, and the same is hereby, ordered filed, and the same 
is accordingly filed. 
which plea, so filed by the aforesaid decree of June 1, 1948, 
is in the following words and figures, to-wit: 
The defendant, L. L. Rice, hereby gives notice, and comes 
and says that he was not guilty of any negligence as alleged 
against him, but that the plaintiff was guilty of negligence 
which proximately caused his injury and damages, and the 
said defendant intends further to rely upon the contributory 
negligence of the plaintiff as a further defense, the contribu-
tory negligence of the plaintiff consisting of the following, 
among other acts of negligence of the plaintiff, at the time 
and place of and immediately .before the accident complained 
of in plaintiff's notice of motion: 
1. That the plaintiff failed to use ordinary care in driving 
his automobile at the time and plaee of the accident. 
2. That the plaintiff failed to keep a proper look out as 
required. . 
3. That the plaintiff failed to drive his automobile as re-
( .. 
' 
. l . (' il ' 
• 
1 l O :. 
,l • i. ,1 .. ~:" ,:~· e· 
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. . .-, ., 
quited by law·on his -proper right hand si¢le of the!higbway. 
·. 4. That- the. plaintiff failed tQ keep his automobile, under 
. contrpl so as to. avoid the collision· in question. . 
page 6,} . 5. Tbat the l pl~n._ti:tf wh,ile .. driving his car ex-
. ceeded a reasonable speed under the circumstances 
and conditions obtaining at the time. 1 · · 
· That, therefore, the plaintiff ought not to ·.be aUow.e~. to 
recover in this ·Cti~e because he was guilty of negligence 
Which :proximately cam~ed or efficiently contributed to the in-
jury and damages of which he complains. 
' ; 
F: A~- LE"\VE:Y:1and · 
PHILIP KQHEN, p. d. 
' 
. ·, ' . .. . ., . ) 
L. L. RICE, 
By Counse~. 
~ A..'.) .. ' f' 
' ., 
• (~ t' . . ~ ( I, ! ~ 
and at another day, to-wit:_on:_the 22nd day of Octob,er,..>1948~ 
the fQllo;wing ordei: was()ente:qed in this caE\~;1 > : i ·. , .. >,. , 
I it> . • . 
,. Tl)is qay .ca'II)e the plaintiff, Sam11.el ·. Qbes:ter'- 'Furner, Jr.~ 
and. ask~ leav~ to fil~ his 4men<l~d J~· oti~e. ;of :Motion, .whiGll. 
leave is her(lby granted and it is Ordered that the Amended 
Notice of Motion be and is hereby filed, and. on motion of the 
ijefendaut this: case is continued to next term of this Court 
and set specially for December 17, 1948. 
which Amended N ~tice ,of· :M:oti-On, --so filed by tbe afore said 
order · of , O~tober 22, 1948, is, in the., following· words and 
pgures., to-wit: 
To L. L. Rice: 
• I 
\ ll I .l '.J ·; 1 ·:, 
· For Ih.y:, amendmi0nt to the Notice of Motion dated on the 
4th day of March, 1948, in the above styled matter, I will 
mov.e the, Cj:l'cuit Gpui:t .of Bo.tet0urt Co1,1.nty, Virginia, at· 
Einc_&,t:\tl~, .Virgini~, fqr a,~~dgn;umt againi;;t <JOU fo;r thet sum 
Qf;·Thirty-nv;e,/.l;hou~an..d ($35,000.00), Dollars, which sum at 
. .L the least is du.e ~nd owing by you jto nie bt1re~son 
page 7 ~ 9f the followingJ~cts, to-wit: ·· :: · . , : , · i ~ 
• • I• ., • ~ I : \ • f : \ ~ ! - ; ; • l O : : : ~' ' , ~- • l .__, 
.. Fh:~t .Coµnt .. ; rJi,t he,r_et.of.or~,.:to--wih:9~ Jhe 19th d~y of 
November, 1947, in the night time and about the hour of 
8 :30 P. M., I was proceeding south on U. S. Rt. 11, a much 
travelled highway, about two miles south of the village of 
Cloverdale and in Botetourt County, Virginia, while driving 
my 1937 Chevrolet 2 door automobile on its proper side of 
said highway, at a reasonable rate of speed and in a careful 
30 Supreme Court of Appeals of Virginia 
and lawful manner, keeping ~roper lookout1 it then and th~re became· a:nd was your duty 1n the operation of your dairy 
farm located along said highway to use pr·oper care in pre-
venting your· ~attle from getting into said highway and 
rendering· the use of s·ame perilous and dangerous for those 
using the same, including the tmdetsigned; but notwithstand-
ing yout said dnty above mentioned1 you, wholly disregarded 
the same and negligently, wilfully, wantonly, unlawfully and 
recklMsly railed to construct and maintain proper gates and 
fences and failed to use other precautions in an effort to 
keep your livestock from interfering with the traffic on said 
highway, a.lthough you could have anticipated that said live-
stock would so interfere; which negligence, wilfulness, wan-
tomiess, unlawfulness, and recklessness on your part allowed 
one of your cows to enter and remain upon the travelled por-
tion of said highway above mentioned, unattended and in 
such manner as to cause the automobile of the undersigned 
to collide with said cow with great force and violence, there-
by as a proximate result ca using me to be thrown against 
some object, probably my automobile, as a result of 
page 8 ~ whfoh, I was lacerated, bruised, torn, and crushed, 
i11juring my nerves, flesh and bones ; as a further 
result, of tha injuries caused by your negligence aforesaid, I 
have been caused from hence hitherto to suffer great mental 
anguish and physical pain, and will continue so to suffer, and 
have paid and will be obliged to pay divers sums of money 
in and about endeavoring to be relieved and cured of said 
injuries ; and the undersigned will move the court for 
exemplary damages to be awarded against you in addition to 
the damages below. 
Second Count. That heretofore, to-wit: on the 19th day of 
November, 1947, in the night time, and about the hour of 
8 :30 P. M. I was proceeding south on U. S. Rt. 11, a much 
travelled highway, about two miles south of the village of 
Cloverdale and in Botetourt County, Virginia, while driving 
my 1937 Chevrolet 2 door sedan automobile on its proper 
portion of said highway, at a reasonable rate or speed and in 
a careful and lawful manner;· keeping a proper lookout, it 
then and there became and was your duty in the operation 
of your dairy farm located along said highway to use proper 
care in preventing your cattle from getting into said high-
way and rendering the use of same perilous and dangerous 
for those using same, including the undersigned; but notwith-
standing your said duty above mentioned, you, individually, 
and through your agents, servants and employees, at the 
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time and place aforesaid, negligently, wilfully, 
p·age 9 } wantonly, unlawfully and recklessly allowed one of 
your cows to run at large, contrary to law in such 
cases made and provided, and to enter and remain upon the 
travelled portion of said highway above mentioned, unat-
tended and in such manner, as to cause the automobile of the 
undersigned to collide ,vith said cow with great force and 
violence ther.eby as a proximate resullt cmismg me to be 
thrown against some ,object, probably my automobile, and as 
a result of which, I was lacerated, bruised, torn and crushed, 
injuring my· nerves, flesh and bones ; as a further result of 
the injuries caused by your negligence afore said, I have been 
caused from hence hitherto to suffer great mental anguish 
and physical pain, and will continue so to suffer, and have 
paid and will be obliged to pay divers sums of money in and 
about endeavoring to be relieved and cured of said injuries; 
and the undersigned will move the Court for exemplary 
damages to be awarded against you in addition to the 
damages below. · 
As a further result of the injuries caused by your negli-
gence, wilfulness, wantonness, unlawfulness and recklessness 
aforesaid, I have been forced to lose a great deal of time 
from my <employment; ·and have had to :spend divers sums 
of money for repairs to my ·aut@n1H>0ile and ior the hire of 
other transportation w1ii1e the same was being repaired. 
By reason of said expenditures and suffering and the loss 
;of time from my employment caused as a proxi-
page 10 } mate result of your negligence as afore said, I have 
·suffered damages to the extent of Thirty-five 
Thousand ($35,000.00) Dollars. 
·wherefore, judgment theuef or, will be asked a.t the hands 
of said court at the time and place hereinbefore set out. 
·Given under my hand this 1st day of October, 1948. 
SAMUEL CHE.STER TURNER, JR., 
By Counsel. 
STUART B. CARTER, Counsel. 
BE IT REMEMBERED that upon a trial of this case, 
held on the 17th day of December, 1948, before a jury duly 
selected, tried and sworn the truth to speak upon the issue 
joined, the plaintiff and the defendant, to maintain the issues 
on their pairts, respectively, introduced the following evi-
dence, asked for-and were allowed or refused as respec-
tively indicated-the following instructions, filed the follow-
:i .... ( 
' f ~\ .. . . • ' 
3Z iL . ~- S~preme Court of App~aI1ii of .. Virgi]lia 
L. L. Rice. 
f' ! ~l ! 
ing exhibits and were awarded the foil owing verdict, all a~ 
certified by the Judge of the Circuit Court of Botetourt 
County,: ~ the tra~script. of the reqprd of said trial, whic~ 
is: .in the words and n,gures, to-wit:.- . 
page 11 ~ Stenographic report of testimony and other in-
cidents of· the .. trial .of the cause Qf Samuel C~ 
Tu_rner v. L. L. :i_:tice, in t_h~ Qircui.t_ Co:urt of t;he, County of 
Bot~tourt, Virgi:Q.i~, :before. the Honorable Earl L. Abbott, 
Judge of the said Court, and a jury, which trial began and 
e:Rded Q.n .. December 17, 19480'. . . . , , . . . . 1 
~ ; : l . !1 . 1 • 
The plaintiff was represented by Mr. Stuart Carter, and 
the defendant was repres~nted _by :l\fr~ F. A. Lewey and Mr. 
T. Warren Mess~ck. \ : · I ·· · · " : 
I : • • . .I . p , ., ' .. 
p~ge 12 ~ The f ollawing testimony was. introduced iu. be-
half of the Plaintiff~ 
. ' 
1'1:R. L. L . .'RICE1 
f!. wftµess of lawful age, being called as an adverse witness 
by the plaintiff, ancl b~ing jir~t cl.uly swor:r;i, . tes.tiji~d as fol-
lowa:: 
, I 
-PIJtEQ'J_T ~~fi~l\.'f.[ON. 
I ~ ! , • • • t 
By Mr. Carter: 
Q. You are Mr. L. iL.0 RicEt1 ar.e~ 't ):Olli, ;t\'I.r. Rice t 
A. Yes, sir.· . 
Q. '.Where do YQU Iiv~, Mr. Rice:1. 
A. Live a_t . Hollins, near Cloverdale. 
Q. Near ~Iover¢I~ie t . , . 
A. Yes. " 
Q. Y oµr prQperty -is on ·Route 11 isn 1t it T 
A. That is right. 
Q. That is U. S.,Highwa}) ~o. 1~? 
A. Yes, sir. . . 
Q~ A:Q~. it. j~ ~ ~1m~h: .traveled· highway, isn't It, .Mr. Rice1 
A. Yes, sir. 
Q. ·was it your cow that was struck, Mr. Rice Y · 
A. Yes, sir. 
Q. ·who were your employees at that time 
A. Mr. Ben Brogan and Robert ,vnliams and bis wife. 
Q. Mr. J. H .. Brogan Y 
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L. L. Rice. 
A. That is right. 
Q. Robert Williams and his wife t 
page ·13 ~ A. Yes, sir. 
Q. Mr. Rice, conditions out there now are simi-
lar or the same as ·they were at the time of this accident, isn't 
that correct t 
A. Yes, ;they are similar. 
Q. In other word.s, the road, and the situation, the fence, 
road, and everything-lane, are all in about the same condi~ 
tion now as they were at the time of the accident? ·· 
A. Not a great deal of difference; fence has nrobably de-
teriorated some . 
. Q~ y OU live in Asterdam District of Botetourt County, 
don't you, Mr. Rice? · 
A. Yes. 
Q. Does this picture that I am now handing you, :Mr. Rice, 
show the lane and the barn, dairy barn and fences along the 
laneT 
By Mr. Messick: I don't see where that picture or any-
thing in regard to fences and the dairy barn would have any-
thing to do with this cas_e unless· they could show that the 
cow got out of that place. This is merely a place for the cows 
to be taken for milking; they weren't confined out there: 
By the Court: At this time I don't know whether it would 
be material or not. I think I will let it go in with the right to 
strike it out later. 
page 14 ~ . A. That shows the lane. I might state also that 
. this part here (indicating) the cows aren't in the 
band side of that flat; they weren't in there. 
Q. It also shows a broken wire that I understand was not 
being used at the time of the collision between the road and 
the flat? 
A. No, we don't use any wire there. 
Q. You don't use any wire? 
A. ,\7e use the wire up here (indicating 011 picture). 
Q. You see the wire in the picture, the old piece of wore 
hanging down here, you look at the picture-(hands picture 
to witness). 
Q. Doesn't have anything to do with the lane, though. 
Q. Wasn't that old piece of wire formerly used to stretch 
across the lane to keep the c.att.le out of the highwayT 
A. Not since I have owned it. 
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L. L. Rice. 
Q. Not since you have owned iU 
A. No, sir. 
Q. Do you know why that piece of wire was handing there? 
A. No, I don't. 
Q. You remember seeing that piece of wire hanging there Y 
A. I don't remember ever seeing it there. 
page 15 ~ Q. You don't remember seeing it there T 
A. No. 
By Mr. Carter: I would like to introduce the picture, any 
objection? 
By Mr. Messick: Subject to the Court's ruling. 
By the Court: I said I would let you introduce it and if it 
developed it was immaterial I would strike it out. (Picture re-
ferred to filed marked Plaintiff's Exhibit No. 1). 
By Mr. Messick: Our same objection applies to this pic-
ture it being merely a picture of the place where the cows 
were taken to be milked. 
By the Court: Same ruling. 
· By Mr. Messick: Exception. 
Q. I hand you another picture and ask you if that was ap-
proximately the situation at the time the accident occurred Y 
A. I don't think so. 
Q. You don't think so? 
A. No, sir; this fence here· hasn't anything to do with the 
cattle whatever. 
Q. "\Vhether it has anything to do vdth the cattle, is that 
fence approximately in the same· condition as it 
page 16 ~ was, regardless of whether it had anything to do 
with it, is that your fence? 
A. It don't have anything to do with my cattle' that fence 
was there when I went there, but I don't use it. 
By the Court : You aren't answering his question; the 
question is whether the condition of the fence as shown in 
that picture is the same as it was in November, 1947 when 
the accident happened. 
A. I don't know what the fence looked like in 1947; I don't 
remember what it looks like today because that part of the 
fence is something I don't have anything to do with around 
my dairy barn at all. 
Q. But so far as you know you can't say this picture 
doesn't properly portray your fence as of November, 1947 t 
L. L. Rice v. Samuel Chester Turner. 
L. L. Rice. 
By Mr. Messick: Question is leading. 
A. Yes, sir. 
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By Mr. Carter: I would like to introduce that picture in 
evidence. · 
(Picture referred to is filed marked Plaintiff's Exhibit 
No. 2). 
By Mr. M.essick: Same objection to the introduction of 
this picture as to the other picture, and exception. 
page 17} Q. Mr. Rice, I hand you another picture which 
purports to be a part of your plank fence along 
the lane and that barn lot, of the milk barn lot, and ask you 
insofar as you know is that a proper picture of your fence, 
or part of your fence as it was on. November 19, 194H 
By Mr. Messick: Same objection. 
A. I don't recognize that picture; I don't know where it 
was taken at. 
Q. You don't recognize that picture? 
A.. No. 
By Mr. Carter: I ask that it be introduced in evidence. 
By the Court: He has not recognized it; can't do that. 
Q. Don't you have a plank fence from the corner of your 
milk house out to the lane, Mr. Rice? 
A. No, sir. 
Q. Do you have a plank fence just east of your milk house 
that runs from the barn lot or the field on the south, over to 
your lane? 
A. No. 
Q. You don't have one? 
A. No. 
Q. Now, Mr. Rice, I hand you.another picture which shows 
your barn and the fence between the lane and the barn lot 
and ask you whether that is a proper picture of 
page 18 ~ the condition as of November 19, 1947! 
A. This could not be a true picture of the way 
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it looked when we was milking there, not with all these weeds 
in here. 
Q. I understand that picture was not taken at that time 
but is that a true picture of the fences on your lot and your 
building, and the general situation?' 
A. It is a true picture of the building, but at the time the 
picture was taken it was not being used. 
Q. What was not being used Y 
.A. The barn was not being used. 
Q. .The barn was not being used T 
A. No. · 
Q. I will a·sk you whether that is a true picture of the 
fence between the barn lot and the lane! 
A. Not when it is in use. 
Q. I mean:as'of November 19, 1947! 
.A. No; no. 
Q. What was the true picture Y 
A. They had a fence similar to that across there but a 
much better fence. 
Q. Isn't it true that even now you have two wires stretched 
between the barn lot and the lane Y 
.A. We probably have. 
Q. Those two wires-what is the difference between the 
way you had them and the ones that are in this 
page 19 ~ picture? 
.A. The difference the way they are supported. 
Q. They way they are supported Y 
.A. Yes. 
Q. The wires at that time are the same piece apart as they 
are in this picture; the only difference is the way thev are 
supported, is that correct t "' 
.A. I would say-I can't say on that. 
Q. At that time you only had two barb wires across there, 
didn't you Y 
A. I am not positive about that. 
Q. How many do you think you had? 
A. You will have to get that information from the help. 
By Mr. Carter : I assume that would not go in, your Honor. 
Q. Why don't you know the condition of the fence there, 
Mr. Rice? 
A. Wll, I am not there a whole lot .. 
.A. w· ell, I am not there a whole lot .. 
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A. No. 
,. • ··;i-. 
Q. You live there, don't you f 
_A. Well, when I am at home, I do. 
Q. And this dairy barn and so forth are just across the 
road from your house, a~·en 't they f 
. A. That is right, but you know as well as I do 
page 20 ~ that I am at home very little. 
By Mr. Carter: That is all thank you. 
CROSS EXAMINATION 
By Mr. Messick: 
Q. Mr. Rice, you Ii ve on the east side of the highway, do 
you not? 
A. That is right. . 
Q. .And on the east side of the highway is the pasture field 
where your cows· are confined at night, is that correct, sir? 
A. That is correct. 
Q. These two pictures Mr. Carter has shown, are located 
on the west side of the highway, are they noU 
A. That is right. 
Q. The cattle are merely driven in through this lane into 
the barn for the purpose of milking 1 . 
A. That is right. 
Q. And then returned to the pasture lot across on the 
east side of the highway? 
· A. That is right. 
Q. Now, Mr. Rice, is this a picture sho-wing the highway 
and your home on the east side of the highway? 
A. Yes, sir. 
Q. That picture is taken of Lee Highway looking north, is 
it not, sir y . 
A. That is right. 
page 21 ~ Q. And this is your home on the right side-
the east side and here is your big barn and the 
cattle are kept in the field on the right side of the road? 
A. That is right. 
Q. They are not kept in this milking barn on the left side 
as shown by this picture 1 
A. That is right. 
By Mr. Messick: I would like to introduce this picture in 
evidence which shows Mr. Rice's home on the right; ther.;e 
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two pictures introduced by Mr. Carter are taken over here 
in the temporary milking barn on the highway. 
(Photo referred to filed and marked Defendant's Exhibit 
No. 1.) 
Q. Is this picture also looking north showing more of the 
condition, the width of the road, and everything! 
A. Yes, sir. 
Q. That is looking north and shows your home on the east 
side, and part of the road T 
A. That is right. 
By Mr. Messick: I would like to offer that in evidence. 
(Photo referred to filed, marked Defendant's Exhibit 
No. 2.) 
By Mr. Messick: This is looking north, gentle-
page 22 ~ men, showing the Rice home on the right hand 
side of the Road. 
Q. This is also a picture showing more of your home and 
barn on the east side Y 
A. Yes, sir. 
By Mr. Messick: vVe would like to file this picture. 
(Photo referred to filed and marked Defendant's Exhibit 
No. 3.) 
Q. Now, this one picture right here, we ·will introduce this 
looking north, showing more of the road on the west side, 
isn't it, sir? 
A. Yes, sir. 
Q. That is opposite from your home? 
A. Yes, sir. 
(Photo referred to filed and marked Defendant's Exhibit 
No. 4.) 
Q. Mr. Rice, I will ask you to tell the jury as shown by 
this Exhibit No. 1 if the highway there in front of your home 
is not divided into three lanes of approximately 10 feet in 
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width for the pavement, with wide shoulders on each side, is 
that correct, sir? 
A. That is right. 
Q. Is it also not true that highway is as straight as an 
arrow there for approximately half mile in either direction 7 
A. That is right. 
page 22-A } Q. Is it not also true that that highway is 
down grade as you approach from the north, 
slightly down grade! 
By Mr. Carter: Leading, let him testify. 
By The Court: He is an adverse witness, he can cross 
examine him, Mr. Carter. 
Q. Slightly down grade? 
A. Yes, sir. 
Q. How long have you lived there, Mr. Rice 1 
A. About three years. 
Q. About three years; I will ask you to tell the jury 
whether or not you have wilfully or knowingly permitted any 
of your stock to stray upon this highway 1 
A. I have not. 
Q. Have you in any sense used this highway as a pasture 
or permitted your stock to roam thereon? 
A. No, sir. 
Q. I will ask you to tell the jury if where you kept your 
cows confined, have you in a reasonable way kept your fences 
in good repair and order in order to confine the stock 7 
A. I certainly have. 
Q. I will ask you to tell the jury if it is true that one of 
your cattle did get out, that it was accidentally done and 
through no fault of yours Y 
A. It certainly was. 
page 23 } Q. Every precaution was taken by you to keep 
your cattle confined in the field where they belong; 
is that correct, sir? 
A. That is right. 
Q. Did you say-did you at any time knowingly or wilfully 
permit your stock to roam or to be out on the highway-on 
the edge of the highway Y 
A. No, sir. 
By Mr. Messick: That is all 
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RE-DIRECT EXAMINATION. 
By Mr .. Carter: 
Q. Mr .. Rice, I hand you a picture and ask you if that is 
not the situation as of the 1gth day of November, 1947, that 
is a general picture of your place there! 
By Mr. Messick: That is the lane that leads in on the west 
side to the milking barn; that merely goes to the milking 
barn, doesn't it, Mr. Rice? 
By The Witness; Yes, sir. 
By Mr. Carter: It shows it. In other words·, that is a true 
picture of the milking barn lot on November 19th, 194 71 
A. That, is •right. 
Q .. Showing the lane leading from the. highway 
pttge 24 ~ to :the milldng: barn,. is that right! 
A .. · That is riight .. 
By Mr. Carter: I wish: to• introduce- thiS' pfotu:nr in evi-
dence. 
(Picture referred to is filed and marked Plaintiff's Kxhibit 
No. 3.) 
By Mr .. Messick:. Same objection as to· the other pictures,. 
and exception. 
By The· Court: Let me ask you a question; you answered 
it, but I have forgotten what you said; which side of the-
highway is yem" milking barn on, the east or the west¥ 
A. 011 the west side .. 
Q. In Rice Exhibit No .. 2 iS' this your· milking barn on this 
side (indicating) t · 
A. No, it is over here· (mdfoa:ting }-
Q. The picture doesn't snow it t 
A~ No, sir. 
By The· Court : AJI right, that- malrns it ciear .. 
13y Mr. Carter (continuing) : 
Q. Now, Mr. Rice, look at that picture-there is a pianir 
fence which is in front of your· cooling h~use; leading from 
the fence over to the' lane, is there not t · 
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A. Yes, leading from the cooling house over to the lane. 
Q. That is what I asked you a few minutes ago. 
page 25 ~ A. I didn't understand that. 
By Mr. Carter: I now wish to introduce this picture in 
evidence. 
(Photo referred to is filed, marked Plaintiff's Exhibit 
No. 4.) 
By Mr. Messick: Exception for reasons heretofore stated. 
Q. I hand you another picture and ask you if that is not 
a portion of that plank fence ; you can see the highway down 
there and the creek in front of it Y 
A. But I can't see the· milk house. 
Q. You look at both of them f 
A. No, that would not be it; if it was it would show this 
milk house, the dairy barn and the ·milk house. 
Q. Isn't it true that the picture I last handed you was 
taken behind the milking house-in other words, the photo~ 
grapher 's back was to the milking house, therefore, it does 
not show the milking house? 
A. He would have to be in the road to take this because 
it is taken of part of the road. 
Q. That is right, but isn't that a part of the plank fence 
leading from the lane over to th_e milking house with the 
photographer standing with his back to the milking house, 
facing the fence? 
A. That could be. 
Q. Do you think that is iU 
page 26 ~ A. That could be, I can't say positive because 
I don't recognize it. 
Q. But you do recognize. the building, the road, the hills, 
then Tinker Creek, don't you, Mr. Rice 1 
A. No, listen, it would not work out that way, if he had 
his back here and was taking this he would not get the high-
way, as well as these trees ; something screwy about that. 
Q. Do you see a portion of the highway just over the bot-
tom plank of the fence, Mr. Rice¥ 
A. Do you mean this mark here (indicating) ? 
Q. Yes, sir. 
A. That don't look to me like that would cover up the 
whole highway, but it might do it, that board, I mean. 
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By Mr. Carter: All right, I would like to introduce that 
picture in evidence also. 
(Picture referred to filed, marked Plaintiff's Exhibit 
No. 5.) 
By Mr. Messick: vVe object, your Honor, and except. 
By Mr. Carter: I believe that is all, thank you. 
Witness stands aside. 
MR. F. W. HOPKINS, 
a witness of lawful age, being first duly sworn, testified as 
follows: 
page 27 ~ DIREC'TI EXAMINATION. 
By Mr. Carter: 
Q. ·what is your name Y 
A. Fortescue ,v. Hopkins. 
Q. ,vhere do you live f 
A. About a mile northwest of Daleville. 
Q. ,vhat is your occupation f 
A. Attorney at Law. 
Q. Have you had any experience taking pictures or photo-
graphs, Mr. Hopkins 1 
A. Yes, sir. 
Q. I will ask you whether or not you took some photo-
graphs of the scene of the accident between the Rice cow and 
Mr. Turner? 
A. I did, sir. 
Q. I hand you a picture here purporting to show a plank 
fence and ask you whether you took that picture at the scene, 
or near the scene of the collision f 
By Mr. Messick: Same objection and exception as hereto-
fore made to the photograph. It is understood, your Honor, 
that we are objecting to these photographs for the reasons 
heretofore stated. 
A. I did. 
page 28 ~ 
Q. ,vhen did you take that picture t 
A. Took it on May 28th. 
Q~ May 28th, what year! 
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A. 1948. 
Q. May 28, 1948-speak a little louder, please. Now, Mr. 
Hopkins, what part of the Rice fence does that picture por-
tray with reference to the milk house, lane, and the other 
situation there? 
A. This fence is vertical to the lane and horizontal to the 
back of the milk house, and it parallels the road. 
Q. I now hand you plaintiff's exhibit No. 3 and ask you 
if that is a part of the plank fence shown in that exhibit, 
which fence leads from a point just east of the milk house to 
the lanef 
A. That is the· same fence. 
Q. The same fence? 
A. Yes, sir. 
Q. I hand you another picture and ask you whether or not 
you took that picture, a.nd wheri? (Plaintiff's Exhibit No. 4.) 
A. I took this picture Ma.y 28th, 1948, sir. 
Q. Is that a true picture of the Rice property at or near 
the scene of this accident? 
A. Yes, sir, that is. 
Q. Where is the fence shown in this picture located with 
reference to the lane? 
A. This fence is located in the upper end of the 
page 29 } lane on the end of the milking barn, opposite or 
away from the highway. 
Q. In other words, is that a fence between the lane and the 
barnyard and the barn? 
A. That is a fence between the lane and the barnyard, 
yes, sir. 
Q. Was there anything to stop live stock after they were 
turned into the lane from getting into the Lee Highway? 
A. Nothing. 
Q. Nothing. vVas there anything to stop the· cows from 
getting into the field adjoining the lane? 
A. Nothing, there was a fence, pictures of which I have 
just seen, that enclosed the lane. 
Q. .You mean enclosed the field? 
A. Enclosed the field and enclosed the lane down to the 
entrance ; there was no fence across the entrance of the lane, 
except for that one fence there. 
By Mr. Carter: That is all, thank you, Mr. Hopkins. 
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CROSS EXAMINATION. 
By Mr. Messick: 
Q. I think it is perfectly plain to you gentlemen, but in 
order to make it plain-Mr. Hopkins, this road here or lane 
. as· they call it, is nothing but a lane leading down 
page 30 } here to a milking barn, is it, where they milk 
cattle! 
A. It leads to the barn house. 
Q. And that i~. all on the west side of the road, across the 
road from ·Mr~ Rice's home, isn't it Y 
A. No, it is not directly across the road. 
Q. But it is on the west side of the highway a.cross the 
road from the Rice property! 
A. Yes, sir. 
By Mr. Carter: Vve will admit that, Mr. Messick. 
Q. I just want to make it plain; all these pictures intro-
duced, 5 pictures, are of a condition on the west side of the 
highway of a lane and fences that lead to a milking barn t 
A. That is correct. 
By Mr. Messick: That is all, thank you, Mr. Hopkins. 
·witness stands aside. 
page 31 } MR. S. CHESTER TURNER, 
a witness of lawful age, being first duly sworn, 
testified as follows : 
DIRECT EXAl\HNATION. 
Hy ~fr. Carter: 
Q. You are 1\fr. Samuel Chester Turner t 
A. Yes, sir. 
Q. Where do you live? 
A. 543 Albemarle Ave. S. W. 
Q. What is your age? 
A. Forty-five. 
Q. What was your age November 19, 1947! 
A. Forty-four. 
Q. Are you a family man, married man f 
A. Yes, sir. 
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Q. What is your occupation f 
.A.. Machinist. 
Q. vVho is your employer Y 
A. N & W Railway. 
Q. How long have you been employed there? 
.A.. Thirty years. 
Q. For the same Company Y 
.A.. Yes. 
Q. Have you been in court before? 
A. No, sir. 
45 
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page 32 ~ Q. Mr. Turner, I want you to explain to the 
jury in your own words, just what took place on 
November 19, 1947 with reference to this accident; just go 
ahead, face these gentlemen and tell what took place, where 
you had been, etc. · 
.A.. vVell, I had been on his hunting trip, was on the way 
l1ome, and this cow runs in front of the ca.r and when I saw 
the cow in my estimation she was about 10 feet in front of 
me, in 10 feet to the left, if you understand what I mean; 
that threw her over in the middle of the road approximately, 
and she was rmming and there was another car coming to-
wards me and apparently she was running from that car and 
she ran right in front of me. 
Q. ,\That time of day or night was this, :Mr. TurnerY 
.A.. It was around 8 o 'clock. 
Q. Was it dark? 
.A.. Oh, yes, been dark for some time, it was dark when we 
passed here. 
Q. At what rate of speed were you driving your car, if 
you know? 
.A.. I told the policeman 45; it was 45 or less, I don't think 
it would exceed that, possibly less, but a.round 45. 
Q. ·what were you drh1ing at with reference to your proper 
side of the road 1 
page 33 ~ A. "' ell, I was on the right hand lane. 
Q. In your lane? 
.A.. Yes, when I saw the cow I tried to move over, but I 
didn't have time; I moved a small distance. 
Q. Why didn't you see the cow before you did, Mr. Turner 
-can you tell the jury thaU 
.A.. vVell, when the lights shined out in the road when I 
was back far enough for the lights to cover the whole road, 
there was not anything there, and when I come on up as you 
get closer to the car the lights naturally don't cover as wide 
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territory, and when I did see the cow it ran right in front of 
me from this close distance. 
Q. What effect, if any, did the car-I believe you said you 
were approaching a car? 
A. Yes, there was a car coming the opposite way and the 
cow apparently ran from that other car. You know the lights 
from the other car make it hard for you to tell just what did 
take place until the cow got over in front of me. 
Q. \Vere the lights from the other car bright or dim? 
A. Yes, yes, plenty bright. 
Q. Do you think you might have seen the cow if it had not 
been for the bright lights of the car approaching you Y 
A. Possibly. 
page 34 ~ Q. Did the lights blind you? 
A. ,ven, some, yes, but to have seen the cow I 
would have had to look directly at the car lights, I imagine. 
Q. ,v ere you keeping a proper lookout? 
By Mr. Messick: Let him tell what he was doing; calls for 
a conclusion. 
By The Court: In what way would it be a conclusion? 
By Mr. Messick : He is not the proper judge as to whether 
it would be a proper lookout; question for th.e jury; he can 
tell what he was doing. 
By The Court: I expect so, Mr. Carter; objection sus-
tained. 
Q. ·what were you doing with reference to keeping a 
proper lookout, Mr. Turner? 
A. 1'T ell, watching dow·n the road as I always do. 
Q. You were watching down the road Y 
A. Yes. 
Q. And you passed this car or met this car with bright 
lights Y 
A. Yes. 
Q: You were blinded by the lights, they were right in your 
eyes, you didn't see the cow until you got within ten feet 
of itf 
A. No. 
page 35 ~ Q. What color cow was this, Mr. Turner? 
A. vV ell, it was a kinda mud color, I would say; 
possibly yellow, I don't know much about colors; I don't 
know just the proper name for the color. 
_ Q. How was she traveling! 
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.A. How was she travelingt 
Q. Yes? 
A. Running as hard as she could go. 
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Q. What did you do, Mr Turner, after you struck the cow! 
A. I don't know whether I know what you mean or not. 
Q. Did you stop f 
A. Oh, yes, right quick. 
Q. Right quick f 
A. Yes, right sudden. 
Q. Tell the jury, Mr. Turner, about the extent of the im-
pact, what happened to you a.fter you hit the cow! 
A. Well, it threw me right 'UP over the~ steering wheel, 
caught me in the stomach here, jerked me right over the top 
of the sterring wheel. 
Q. Were you hurt Y 
A. Oh, yes. 
Q. Tell the jury how you were hurt 1 
A .. Jabbed the steering wheel in my stomach, caused right 
smart pain right at the time. 
page 36 } Q. Who was with you, l\fr. Turner, was there 
· any one with you in your car f 
A. In the car f 
Q. Yes? 
A. Fellow by the name of Clingenpeel and a fellow by the 
name of Webster. 
Q. Was any other car following your car? 
A. Yes, we had all been hunting together. 
Q. Who was in the other ca.r?. 
A. There was Mr. J.P. Johnson and Mr. Ed Johnson. 
Q. Did you see a Mr. Brogan there that night, Mr. Turner 7 
A. Yes. 
Q. ·who was he-tell the jury Y 
A. Well, he said he worked for Mr. Rice. 
Q. What did he say-did you have any conversation with 
him? 
By Mr. Messick: Objected to; absolutely heresay evidence 
not in the presence of Mr. Rice. 
By Mr. Carter: Rice's employee or agent. 
By The Court: Suppose you go to your room, gentlemen, 
for a minute, please. 
Jury retires to its room, and the following was outside of 
their hearing: 
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page 37 ~ By The Court: Let's see what his answer is. 
Q. Did yon have a conversation with Mr. Brogan 1 
A. Not so much, no ; in fact, I didn't say more than two 
or three words to Mr. Brogan. 
Q. What did he say, what did you· hear him sayY 
A. Well, he was talking with Mr, Stewart and myself and 
he said they had milked-he pointed over there to the barn,. 
said they milked over there, they were late milking, and they 
had put the cows across the road after dark and he went to 
see if it was 'their cow and he said it was, and then he went 
over to look at the gate on the other side of the road to see i£ 
that was fastened and he said it was; I didn't go over there, 
he went over th~re and looked, and that is about all I heard 
him say. 
Q .. Did you hear him make any statement as to how the 
cow got out or why she was in the road¥ 
A. No, I didn't. 
Q. You didn't hear thaU 
A. No. 
By The Court: Being an employee, I think probably he 
would have a right to testify as to what an employee said. 
By Mr. Messick: In the first place he has not proved he 
was an employee except by the man's own statement; can't 
prove it that way. 
page 38 ~ By The Court: That is right, you have to prove 
it. 
By Mr. Messick: A master isn't bound by any statement 
an employee or servant makes unless it is proven he is his 
agent. 
By The Court: I will have to sustain the objection, Mr. 
Carter, and you can call Brogan as a witness if you want to~ 
By Mr. Carter : As I understand the Court, the Court re-
fuses to allow me to prove the statement of a.n employee of 
Rice made at the time, or just after the collision. Counsel 
states that he has proved by the employer that Brogan was 
his servant, agent a.nd employee and that the statement of 
the employee against his employer is admissible both by rea-
son of being a part of the ires _qestae and also because he is 
the agent, the proved agent of Rice, the employer. I don't 
quite understand the Court. 
By The Court: You have to prove the agency first. 
By Mr. Carter: Proved it by Rice. 
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By The Court: I don't believe at this time the statement 
made by the employee is binding on the principal in this 
manner. You can call Mr. Brogan and ask him if he made 
that statement and if he says he didn't you can 
page 39 ~ put Mr. Turner back on the stand to show he did 
for the purpose of contradiction. 
By Mr. Carter: Counsel for the plaintiff says he bas the 
right to use the statement made by the agent in the scope of 
his authority against the principal, I am positive of that. 
You rule I don't have? 
By The Court: Yes, I am going to sustain the objection. 
By Mr. Garter: Exception. 
· (Jury returns into the court room, where evidence con-
tinues): · 
Q. Mr. Turner, were there any gates or fences on the lane 
leading to the highway from the dairy barn-between the 
dairy barn and the highway? 
A. ,v en, we walked over there with a flash light and there 
w·as not any gate or anything, just an open lane going up to 
the barn is all you could see. 
Q. Was your car damaged, Mr. Turner Y 
A. Yes, busted the radiator, tore off the fender and the 
light. 
A. What medical expenses have I had Y 
Q. That is right. 
Q. ·what medical expenses have you had, if any, growing 
out of this collision Y 
A. Vv ell, I don't know exactly. 
Q. Do you have a memorandum Y 
page 40 ~ A. · Yes. 
Q. Did you lose any time from your ,vork, Mr. 
Turner, on account of this accident f 
A. Yes, about 3112 months. 
Q. Go ahead and tell me how much medic.al expense you 
had. 
A. "\Vell, I paid about $75.00-nearly $100.00 to medical 
doctors. 
Q. vVho did you pay and how much-you better make it 
a little more definite? 
A. Dr. Russo $19.00; Dr. Peterson $22.50; Dr. Hurt $24.00 
and Dr. Stoke $25.00. 
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Q. How much did you pay for the damage to your auto-
mobile? 
A. $246.75. 
Q. Any other charge concerning the automobile f 
A. Hauling $8.50. 
Q. How much time did you lose from your work Y 
A. Runs about 31h months. 
Q. How much time did you lose from your work Y 
A. Around 31h months. 
Q. What do you figure your total loss of time would amount 
tof 
A. It amounts to $33.16--$905.28. . 
Q. $905.28 is. your total loss of time Y 
A. No, $33.16 should be added on to that, I didn't total 
it up. · 
page 41 ~ Q. In other words, $33.16 and $905.28 Y 
A. That is the time I lost from work, yes. 
Q. ·what does your damage to your automobile, your loss 
of time from work, and your ~edical expenses amount to, 
total? 
, A. $1336.19. 
Q. Did you have to buy any medicines, Mr. Turnerf 
A. Yes, I estimated it, I don't have a true record of that; 
I estimated $50.00 and that is making it rather small, up 
nearer $75.00. 
Q. In other words, you know you spent as much as $50.00 
for medicine? 
A. Yes, easily that much. 
Q. How much medicine did you take f 
A. I have got a sack full of prescriptions there-
By The Court: I don't think that is material; Mr. Carter; 
he has testified as to what he spent. 
By Mr. Carter: Can't he show how much medicine he took 
in an effort to cure him T 
By· The Court: He testified as to what is is; I think it is 
immaterial to bring the bottles in here to show the empty 
bottles he has. 
page 42 ~ By Mr. Carter: Except to the Court's ruling 
. that the man didn't have a right to exhibit to the 
jury the empty bottles of medicine in order to corroborate 
his statement he took said medicine. 
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Q. What was your condition before this injury, your physi-
cal condition, Mr. Turner-had you had any sieknessY 
A. No, since I was a child I had not even been to a doctor. 
Q. What has :been your condition since this accident, Mr. 
Turner! · 
A. Well, it has not been any too good; I ~ave been from 
first one doctor to the other ever since. 
Q. What is your present condition Y 
A. "\Vell, it is right largely improved to what it was be-
cause I was flat in bed for a couple months; it is very much 
improved. 
Q. Are you having trouble now and what trouble are you 
having? 
A. Well, a little, not much ; still hurts a little. 
Q. What hurts-where were· you injured; explain to the 
jury what happened to you physically and what your con-
dition bas been since then f 
A. Well, it hurt me through here (indicating) and jerked 
my neck and in my hip ; my hip-my stomach and my neck 
were the places that gave me the trouble. 
page 43 } Q. How many doctors did yon go to! 
A. Four, I think. 
Q. Who is treating you now f 
A. Dr. Stoke. 
Q. Did any of the other doctors do you any good f · 
A. No. 
Q. Has Dr. Stoke-has he done you any good 7 
A. Yes. 
Q. I believe he is a Chiropractor? 
A. He has done me a whole lot of good. 
Q. "\\7bat about the pain in your neck, do you still have 
that pain in your neck f 
A. Bothers me very little. 
Q. How was it until you went to Dr. Stoke 7 
A. Well, there was right much pain. 
By Mr. Carter: Take the witness. 
Q. How about the pain in your hipT 
A. Well, it was severe before I went. to him but it is not 
bothering me too much now, I get around on it all right. 
Q. Mr. Rice been to see you during this time about your 
condition? 
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A.. No. 
page 44} CROSS EXAMINATION. 
By Mr. Messick: 
Q. Mr. Turner, I believe you ha.d been on a hunting tripf 
A. That is right. 
Q. How lo~g had you been on the trip°l 
A. Three days. 
Q. ,Vhat day did this happen °l 
A. 19th of. November. 
Q. 19th, yo1;1 all been over to the mountains of Bath Co. 
hunting? 
A. That is right. 
Q. What time did you get up that morning to go hunting f 
A. What time did we get up to go hunting? 
Q. Yes? 
A. Oh, could not say exactly; I imagine about 7 o'clock. 
Q. You are a deer hunter, you know deer hunters get up 
around 3 or 4 o'clock in the morning? 
A. Don't get out until about 7 :30. 
Q. I know but you have to have breakfast, boys had to 
fix your breakfast 1 
A. Oh, no, you are mistaken there. 
page 15 ~ Q. You want to get on the stand by daylight, 
don't youf 
By Mr. Carter: I object to-that; I don't think it is material. 
By The Court: Right now I overrule it; may not be 
material, but right now I overrule the objection. Exception. 
Q. You want to get on the stand by daylight? 
A. We weren't out at a lmnting lodge, stopped at a private 
home. 
Q. But you gentlemen are all like all the rest of the deer 
hunters, you want to get out on the stand lJy daylight, be 
there when they come up? 
A. We weren't out there by daylight. 
Q. About what time did you get up? 
A. I would say we got up about 7 o'clock. 
Q. Pretty cold day, wasn't it? ~ 
A. No, it wasn't severely cold, as I remember it. 
Q. What did you do, stand on the stand all dayt 
.A. No. 
Q. How long did you stay on the stand t 
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page 46 } A. ,v en, we divided it up; we would drive some, 
stand some. 
Q . .You would walk some through the mountains and stand 
some! 
A. Yes, some. 
Q. You weren't accustomed to that kind of work much 
were you, walking through the mountains 1 
A. Well, I do quite a bit of it, or did up until that time, not 
now. 
Q. You gentlemen have a little toddy along to keep you 
warm that day! · 
A. No. 
Q. ,v asn 't any toddy among you at all ? 
A. No, we don't hunt that way. 
Q. Have anything when you came in that evening! 
A. No, sir. 
Q. Just had not taken anything to drink that day 7 
A. No, we didn't have that along. 
Q. ,v en, now, you hit that cow and killed that cow, didn't 
you! 
A. ·well, I assume it did. 
Q. \i\T ell, she was dead, wasn't she¥ 
A. \iVell, she was not dead for a little bit. 
page 47 ~ Q. She died there before you left Y 
A. Yes. 
Q. vV ell then, you killed her¥ 
A. '\Yell, I assume you ,vould lmve to say that is what 
killed her, that is what caused her death, but her nose was 
down in some water there and I think that had something to 
<lo with her dying; some fellows come along and wanted to 
kill her and I said let her alone, doesn't belong to us. 
Q. Did you let her nose stay down in the water to drown? 
A. Her nose was down in the ,vater. 
Q. Did she drown, or did you all kill her¥ 
A. I dou 't know. 
Q. Why didn't you all lift the poor cow's nose out of the 
wa.terf 
A. ·well, the cow was in pretty bad shape. 
· Q. Did any of you make any effort to lift her nose out of 
the water to keep her from drowning¥ 
A. I didn't; she did not seem to be able to pick it up her-
self. 
Q. Did $246.75 worth of damage to your automobile! 
A. How much? 
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Q. $246.757 
page 48 ~ A. That is right. 
Q. Hit that cow a pretty hard blow, didn't you, 
Mr. Turner? 
A. "\Vell, if you have an automobile fixed now, you don't 
have to hit anything very hard. 
By the Court: Answer the question, if you will, Mr. Tur-
ner, that he asks and don't talk back and forth to him, just 
answer the question. 
Q. Did you or did you not hit that cow a hard blow T 
A. I don't know how to answer it. 
By the Court: You can say yes or no. 
A. I will say yes. 
Q. Allright, sir, that is settled then, you hit her a hard 
blow, you told the State Officers you were traveling 40 or 
45 miles an hour when you hit the cow, didn't you Y 
A. That is right. 
Q. How fast were you traveling when you came over the 
hill up there, north of the accident? 
A. I would say about the same speed. 
Q. About the same speed; yon were proceeding south, were 
you not, sir? 
A. Tha.t is correct. 
page 49 ~ Q. I show you a picture marked "Rice Exhibit 
3 '' and as I understood you to tell this jury whell' 
you came over the brow of this hill which is four or five 
hundred yards north of where this accident between ·you and 
the cow happened, that you were traveling about 40 or 45 
miles an hour f · 
A. That is right. . 
Q. And you have just told the jury you hit the cow about 
the same speed f 
A. That is right. 
Q. Traveling about the same speed all the way down there? 
A. Yes, that is right. . 
Q. On a three-lane-straight highway T 
. A. Yes. 
Q. That is correct, is iU 
A. Yes. · 
Q. Now, in answer to a question by Mr. Carter you told 
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us a few minutes ago-this is your exact language-'' you 
were blinded by bright lights in your eyes, and you told him 
that was true, didn't you f 
A. I didn't mean to say that; I don't think I said that. 
Q. Well, I will have the Court Reporter read it back to 
you, that w:as your exact language. 
page 50 } By Mr. Carter: He didn't say that. 
Q. ::M:r. Carter asked you if you were blinded by 
the lights in your eyes, were they shining in your eyes T 
A. Yes, blinded the road some, but they weren't shining 
directly in my eyes, no. 
Q. Where were they shining if you were approaching it 
and they were bright lights, as you told the juryY 
A. I was coming up the road, this car was coming the 
other way, naturally the lights would shine straighter in 
front of the car than over there, but they shone some over 
t.here, naturally. 
Q. As you told Mr. Carter, you were blinded some by the 
hright lights of approaching car, we will say some then, that 
is what you told him, wasn't itf 
A. I think that is exactly what I told him. 
Q. That is exactly what you told him, you wer.e blinded 
some ·by the bright lights? 
A. I think that is exactly what I told him. 
Q. Then there was an automobile approaching you with 
bright lights, that car was approaching from the south, head-
ing north, and you met that automobile just about the time 
you hit the cow, didn't you? 
A. I would say the car would have been just about even 
with me at the time I struck the cow, that is right. 
page 51 ~ Q. The car would have been even with you just 
about the time you struck the cow? 
A. Just about the time; would not have been much dif-
ference. 
Q. Then you had been blinded some by the lights of the 
car as it approached, because it certainly would not blind you 
as it was then, were you f 
A. That is right. 
Q. As it approached now, if you were blinded by the lights 
of an approaching automobile, why didn't you stop your 
automobile or bring it down to such a slow rate of speed 
that you could stop if you were blinded if anything appeared 
in the road in front of you Y 
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A. Well, yon could not drive along the road if you stopped 
every time lights shined in your eyes. 
Q. Don't you know the law requires you when you are 
blinded by the lights of an approaching vehicle, to get your 
automobile under control so you can stop it and do stop it, 
if necessary, to. avoid injury to people or animals on the high-
way! You didn't attempt to slow do'\\rn any at all, did you 1 
A. As soon as I saw it, yes. 
Q. Until you saw this cow you didn't attempt to slow down 
at all? 
A. Well, I was driving within the proper speed, and I saw 
no reason for slowing down. 
page 52 ~ Q: You were driving 40 or 45 miles an hour and 
the· maximum speed was 50; now, when you were 
blinded by the ·1ights of an approaching automobile, why 
didn't you slow your automobile down so you could stop it 
to avoid striking a person or cow, or anything else that would 
be there? 
A. ·wen, I for one, just don't drive that way. 
Q. You just don't drive that way even though you were 
blinded by the lights of an approaching car, you kept going 
at the same speed you were going, is that the way you diive, 
Mr. Turner? 
A. I don't slow down every time I meet a car. 
Q. You don't slow down when you are blinded by the 
lights of an approaching cad 
A. Well, you do sometime. 
Q. If you do sometimes, why didn't you do it this time 1 
A. I didn't see anything to slow down for. 
Q. You were blinded, as you have told the jury, by the 
lights of this approaching car-
By :Mr. Carter: He didn't say he was blinded by the lights. 
By :Mr. Messick: He certainly has and in your opening 
statement you said it too. 
page 53 ~ By :Mr. Carter: He said it had some effect on 
seeing, was not blinded. 
By the Court: He said he was blinded some by it. 
By Mr. Carter: And you are cross examining and arguing 
he was totally blinded. 
By Mr. Messick: I don't mean he was totally blinded, he 
was blinded by bright lights of an approaching car the sa:me 
as any other man would be blinded by the bright lights of an 
approaching car. 
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By the Court: Go ahead with the evidence. 
. Q. If you slow down when you are blinded sometimes, why 
didn't you slow down on this occasion? 
A. If I am permitted, let me say I was not blinded to the 
extent I could not see in this lane of traffic. 
Q. Could you see the highway¥ 
A. Yes, in front of me, yes. 
Q. How much of it could you see! 
A. I could see plenty of it for me to drive. 
Q. How much¥ 
A. ,v en, I could see all of my lane of traffic. 
Q. You mean of a 30 ft. hard surf ace highway the only lane 
you could see in was in the right hand lane f 
A. No, I clidn 't say that. 
page 54 ~ Q. How much of the highway could you see¥ 
A. I said I could see all of my lane. 
Q. Could you see any other portion of this paved highway, 
thenf 
A. ,v ell, I would say I could see some of it, yes. 
Q. Allright, if you could see it, why didn't you see this 
cow in your part and within 10 feet of it, if you could see it, 
why didn't you see this cow until you got within 10 feet of 
'.her, a thing as big as a cow1 
A. Vl ell, I could not see her until she came over where my 
lights would shine; you see the lights from the car only 
shine out so far; the closer to the car you get the narrower 
the width is. 
Q. Don't you know, Mr. Turner, the lights from an auto-
mobile covers tha.t entire 30 feet of paved road f 
A. After you get out far enough in front of you, yes. 
Q. vVhy didn't you see her when you came down this per-
fectly straight road then if she was in the highway? 
A. How am I to answer that¥ I don't know whether I can 
say that nor not. 
By the Court: You can answer that question. 
page 55 ~ A. I don't know where the cow was when I was 
down the road. 
Q. You told this jury this cow came from the east side of 
this highway across this highway, you saw her in the middle 
lane, she was headed towards the west side Y 
A. I saw her in the middle lane; that is as far as I have 
said; I saw her. 
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Q. No, sir, you told us she was running towards the west 
side? 
A. That is right. 
Q. For her to have gotten in the middle lane, she is bound 
to have had to cross this highway some way; why didn't you 
see her before you got within 10 feet of her, then; she just 
didn't drop out of the sky into the middle lane, why didn't 
you see her? 
A. No, but you see with a car coming there, that is what 
I tried to say a while a.go if you look where the cow sup-
posedly was, you would be looking then directly at the lights ; 
how could you see her until she came over in the middle lane 
where these lights would not blind you, then I could see her. 
Q. Don't you know if you passed this automobile--pas-sed 
her just about the same time you did the automobile, you 
could have seen the cow by the lights of the other car-you 
had 2 lights lighting up the road enough for you 
page 56 ~ to have seen her, why didn't you see this cow until 
you got within ten feet of her? 
A. She just wasn't where I could see her. 
Q. 1N ell, where was she? 
A. Well, I don't lmow. 
Q. How did that cow get from one side of the road to the 
middle of that highway without you seeing her, as big a 
thing as a cow ; Mr. Turner, if it had been a man or child 
you would have hit them just the same, wouldn't you? 
A. If they had been running as fast and I had not seen 
them, I guess I would. 
Q. If it had been a child running across the middle lane 
you would have hit the child, wouldn't you, just as you did 
the cow! · · 
By Mr. Carter: Objected to. 
By the Court: I think he. is using that as an illustration. 
By Mr. Carter: I except to your Honor's ruling, but it 
highly improper, in my opinion; trying to inflame the minds 
of the jury by some . child being hurt. 
By the Court: No, I don't think so. 
Q. Do you disag~ee with Mr. Carter's opening statement 
to the jury when he said that you were blinded by the bright 
lights of an approaching automobile? 
page 57 ~ By Mr. Carter: If your Honor please, we have 
gone over that four or five times. . 
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By the Court: Not that particular question. 
By Mr. Carter: Exception. 
A. I was blinded so far as seeing along on that other lane 
of traffic, but I was not blinded so far as seeing where I was 
going. that is the only way I can answer. 
Q. Then you were blinded absolutely so far as the question. 
of protecting anybody that was crossing that highway, or any 
animal crossing that highway from the east to the west side, 
weren't you 1 
A. When this car is approaching from that side, you can't 
look into those lights and see anything. 
Q. Then whey didn't you .slow down to a rate of speed 
where you could have had your automobile under control so 
you could have avoided injuring a person or animal that 
came from that side of the highway? 
A. I was not blinded where I was driving. 
Q. You told Mr. Carter you might have seen the cow if the 
lights had not blinded you T 
A. Yes, I could have. 
page 58 } Q. Then you were blinded by the lights, weren't 
you; I reckon that is all. Just one minute, Mr. 
Turner, you were treated by Dr. Russo, were you notf 
A. Yes. 
Q. Well known, very fine doc.tor,. is he notY 
A. I don't know much about him. 
Q. You went to him as your· physician Y 
A. My brother carried me, he is his family doctor. 
Q. You were treated by Dr. Ira Hurtt 
A. No. 
Q. Dr. George 0. HurU 
A. That is right. 
Q. He is a very fine doctor that you went to, is he not! 
A. Well, he has a good reputation. 
Q. And you went to him for treatment Y 
A. I did. 
Q. You were treated by Dr. Peterson, were you not? 
A. That is right. 
Q. Dr. Peterson is an X-Ray expert, isn't heY 
A. That is right. 
Q. And you know thaJ the X-Rays taken by Dr. Peterson 
found nothing wrong with you? 
A. Well, he said he found some spears: I don't know what 
they are. 
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page 59} Q. He could find nothing wrong with you com-
ing from this accident, that could be attributed to 
this accident, could he? 
A. He did not make pictures of where the trouble appeared 
to be. 
Q. He made pictures where you told him you had pain, 
didn't heY 
A. He made the selection as to where he should make them. 
Q. Don't you know, Mr. Turner, that if you tell the doctor 
that you have· a pain at a certain place, he will take the X-
Ray picture or it to determine what it is coming from, don't 
you know that Y · . 
A. He made pictures of my hip and a portion of the spine. 
Q. Did you tell him you had a pain in your neck here¥ 
A. Yes, I told him, he knew where the pains were, Dr. 
Hurt had told him several times. 
Q. When you had your X-Ray pictures made, you told Dr. 
Peterson where you were aching T 
A. I didn't tell him anything, he was not there. 
Q. ,vho did you tell? 
page 60 } A. I didn't tell anybody anything, the instruc-
tions had been left there, Dr. Hurt had left in-
structions. 
Q. Dr. John 0. Hurt, you told Dr. John 0. Hurt where 
you were hurt, then, didn't you? 
A. He had seen me several times. 
Q. And did you tell him you were hurting in the neck 1 
A. Yes. 
Q. You mean to tell the jury he didn't take a picture of 
the place where you told him you were hurtingf 
A. He wanted X-Rays of this hip, particularly. 
Q. The X-Ray showed nothing v;rrong with the hip, didn't 
it? 
A. Just like I say, he said-
By Mr. Carter: "\Ve object to that; the X-Rays are the best 
evidence. 
By the Court: Objection overruled. 
By Mr. Carter: Exception. 
Q. Have you got Dr. Hurt here as a witnessf 
A. No. 
Q. Have you got Dr. Peterson as a witnessf 
A. No. 
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page 61 ~ Q. Have you got Dr. Russo as a witness Y 
A. No. 
By M~. Messick: That is all. 
RE-DIRECT EXAMINATION 
By M:r. Carter : 
Q. Did any of them do you any good 1 
A. No. . 
61 
Q. You also went to the defendant's doctor, Dr. Ira Hurt? 
A. Yes. 
Q. Did he do you any good¥ 
A. No; I thought he was trying. 
Q. .You thought he was trying Y 
A. Yes, seemed like he was trying; all he done was to ask 
questions and ask questions. 
Q. As to how it happened 1 
A. Yes. 
Mr. Carter: That is all. 
"\Vitness stands aside. 
page 62 ~ Court is adjourned u~til 1 :15 p.m. for lunch. 
AFTERNOON SESSION 
MR. L. L. RICE 
recalled for further examination. 
Bv Mr. Carter: 
~Q. Mr. Rice, I believe this Mr. J. H. Brogan you testified 
was working for you a.t the time 1 
A. Yes, sir.· · 
Q. It was bis duty to milk and take care of these co,vs on 
that night in question, was it uoU 
A. That is right. 
Q. In other vwrds, on November 19, 1947 at the time this 
accident happened, it was Mr. J. H. Brogan's duty to milk 
the cows and put them across the road 1 
A. Yes, sir. 
Q. And they were your cows and he \Yas ,vorking for you? 
A. Yes, sir. 
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Q. He was in full control and in full charge of these cows, 
was not he? · 
A. Yes, sir. 
Q. In full control and charge t 
A. Yes, sir. 
By ]\fr. Messick: "'\Vas he working a.t the time 
page 63 ~ the accident happened? vVas he actually working 
at that time? 
A. No, he was at home. 
Q. He was at home-was not working at all at the time 
this accident happened? 
A. He had worked that day; was not anybody working at 
the time the accident happened. 
I rr .. I . n ... ,.,..,.,-, 
. u , . \:iU 
By Mr. Carter (continuing): 
Q. His duty was, J\fr. Rice, if your cows got on the high-
way, as to whether it was after 6 o'clock or whenever it was, 
it was his duty to look after your property? 
A. That is right. 
Q. No matter what time of day or night it was Y 
A. That is right. 
By the Court: 1Vhere does he live Y 
A. He was living in my house at that time, living with me 
-in the house with me. 
Mr. Carter (Continuing): 
Q. Living in the house with you 7 
A. Yes, sir. 
Q. And that was just across the road from where this acci-
dent occurred? 
A. Four or five hundred yards from where it occurred. 
Q. And Mr. Brogan went down after the acci-
page 64} dent happened, Mr. Brogan went down to the scene 
of the accident f 
A. Yes, somebody came to my house after him and wanted 
to know whether it was my cow. 
Q. Somebody came. to the house after Mr. Brogan and 
he went down to the scene of the accident? 
A. That is right. 
Q. At that time the cow was still where she had been 
struck? 
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A. That is right. 
Q. And Mr. Turner, the man who struck her, he was there, 
toof 
A. Yes, I think Mr. Turner went after Mr~ Brogan. 
Q. You don't know who went after Mr. Brogan, do you-
were you there f 
A. I was not. 
Q. You weren't there at alH 
A. No. . 
Q. How long was it after the accident occurred that you 
got there, Mr. Rice Y 
A. vVell-
Q. What time was it when you got there-of course, you 
don't know when the accident occurred t 
.,A... I got there around 10; 15. 
Q. But Mr. Brogan had been down there before you got 
theref 
A. Yes, sir. · 
By Mr. Carter : That is all. 
Witness stands aside. 
page 65 } MR. S. C. TURNER 
recalled for further re-direct examination. 
By Mr. Carter: 
Q. Mr. Turner, I believe you testified that you had not had 
a sick day since you were a kid up until the time of this acci-
dent? 
A. That is true. 
Q. What is the cause of your condition, your physical con-
dition th~t you are complaining abouU 
A. I don't think there is any question but the wreck caused 
it. 
By Mr. Messick: I object to that. 
By the Court: I sustain the objection; unless he was 
versed in medicine he would not know the cause ; he can 
testify as to how he feels .since then. 
Mr. Carter : Exception. 
Stands aside. 
64 Supreme Court of Appeals of Virginia 
page 66 ~ DR. JOHN H. STOKE 
a witness of lawful age, being first duly sworn, testified as 
follows::. 
DIRECT. EXAMINATION 
By Mr. Carter: 
Q. Your name is John H. Stoke f 
A. Yes, sir. 
Q. ·where do you live, Dr. Stoket 
A. In Roanoke,. Virginia. 
Q. ,Vhat is your occupation f 
A. Chiropraetor. 
Q. How long. have you practiced Chiropractfof 
A. Almost 29 years. 
Q. Mostly in Roanoke, or different places Y 
A. All in Roanoke. 
Q. During that time have you had an active practicer 
A. Yes, sir.. · 
Q. Did you examine, or are you treating Mr. Samuel Ches-
ter Turner, my client sitting heref 
A. Yes, sir. 
Q. What did you find Mr. Turner!s condition to· be, just 
tell it in your own words to the jury, and just don't turn too 
much away from the Court-just about face him. 
iA. We made an X-Ray picture of his spine-particularly 
the lower portion of his spine and the neck where most likely 
a trouble of his nature comes from, and found a misaligment 
in the spine that is producing nerve pressure. 
page 67 ~ Q# ,vhat is the cause of this disalignment-
what causes the disalignment of the spine, Dr .. 
Stokef 
A.. It must be- done by a concussion with force, sudden stop, 
or j"olt, or accident of some· kind most likely is the cause of it .. 
Q. In other words, would you say if Mr. Turner had a 
sudden jolt or jar it was most likely that caused the pressure 
that you ref er to? 
A. Yes, that is how it can come abont. 
Q. If Mr. Turner had uot had any trouble prior to a sudden 
jar or jolt, would you say it was most probably that sudden 
jar or jolt caused his condition¥ 
A.. Yes, I should say that would be true. 
Q .. Have you those X-ray pictures with you, Dr. Stoke f 
A. Yes, sir. 
Q. Would you mind showing them to the jury and explain-
ing them to the jury I 
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A. It is pretty hard to show an X-Ray picture without a 
light behind it because pictures are naturally dark; I can· 
show them probably 1Jetter in relation with the spine and 
give them more or an idea what happens. This picture is 
the lateral view of the neck, baek of the head and the ja.w, 
you see. The spinal cord goes down in through the center 
there-does not show that in the picture. This vertebrae is 
shoved forward, a little out of alignment with the 
page 68 ~ rest and that would tend to cause a pressure there. 
In other words, like you have an opening there 
where a gone would go down there through, if that is out of 
alignment, it will throw a strain on that, and that is what 
that would show looking at the lateral view, or what we call 
AP-interior.posterior view,-these show. the same section 
of the spine-this spitms process is further to the right than 
it is to the left there. According to our measurements this 
outline at the top of the joint is about 3 degrees over to the 
right here and you have a two•direetion displacement, one 
forward and over to the side. That, of course, is up here 
iu the. ne~k. This picture is made down across the lower por-
tion of the baek1 just across the hips here. These lit.tie spots 
here are the snaps on his underwear; .down here is -where he 
bas the pain at largely. There is a little misalighment there, 
this vertebra shows to be a little bit to the left by measure-
ment, out of alignment there. You ean get a pressure on the 
nerve down in the lower portion, although the most likely 
place is np in the neck where you have· more motion up there, 
sudden stopping, yon know you get it in the neck, as the say-
ing is. That is what we get from the pietnre. 
Qr Do yon have anything else the jury can see-yon didn't 
happen to bring any part of the neek down here, did you f 
A. Yes, I did, I brought the portion of the spine 
page 69 ~ that will make that a little clearer. This is the 
spine (indicating), looking at the back here, ribs· 
go on out here, head rests here, spinal cord goes through the 
center. Yon notice between where these openings are along 
here are where the nerves come out of through the spine. 
What happens when a vertebrae is thrown out of position 
down in this lower portion and across the hips here in the 
lumbar region, you see when a \Te11eb1·ae is thrown back, it 
will close that opening somewhat the:re, that is where the big 
trunk nerves got out, supplying the ba.elcs and legs and pelvic 
organs, so a sudden stopping throwing the vertebrae out of 
position a little bit,. pinches those nerves here. On the head 
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this is the base of the skull-you see these two top joints are 
in alignment there, there is a good clear opening here where 
the spinal cord goes through. If that tips back in there this 
way or is thrown to one side in any manner, you see it re-
dues the size of that O·pening and would pinch oh the nerves. 
These nerves you don't necessarily need to have pain up 
here, you generally get the pain where the other end of the 
nerve is, maybe down in the leg, back, or somewhere, just like 
you strike the elbow causes pain down into the hand, and 
that is what happens when these displacements are shown in 
the spine. 
Q. Is that what happened to Mr. Turned 
A. Yes, that is what we are talking care of him for. 
Q. Have you been treating Mr. Turner for this 
page 70 ~ condition of his hip and neck and spine Y 
A. Yes. 
Q. vVell, now, how long have you been treating him¥ 
A. He came to see us on April 6th. 
Q. ·what yearf 
A. 1948. 
Q. Is he still-are you still treating him, Dr. Stoke Y 
A. Yes, he came 6 or 8 times and then his back was hurt-
ing he said so difficult for him to get down there, that he took 
a rest for a time and he came back on October 25th and he 
has come to us several times, perhaps ten or a dozen times 
since that time. · 
Q. Do you know whether his condition became such be-
tween those times that he was unable to leave his homeY 
A. Yes, that is what they told me over the phone; he was 
in pretty bad shape when he came down, I know that, and his 
!back was so sore it was hard to work on him. 
Q. vVhat success, Dr. Stoke, have you had with the treat-
ment-tell the jury what his condition was and what it is 
now-how he is progressing?· 
A. ,v ell, he has been getting along very well. I think he 
is showing quite marked improvement since he has been com-
ing back along in October. He is able to work, as far as I 
know, most of the time. 
page 71 ~ Q. Does he still l1ave some condition there, I 
mean that is not right '1 
A. Yes, our instrument still shows some nerve pressure. 
Q. Still shows some pressure there-some trouble there t 
A. Yes; it is much better, I say, though. 
L_ L. Rice v. Samuel Chester Turner. 67 
Dr. John H. Stoke. 
Q. What will he his future condition, if you know, with 
reference to his physical health? 
A. That is speculation, we hope it will get well. Some-
times, those things reoccur from time to time. 
Q. Sometimes they recur from time to time Y 
A. Well, in this wa.y-you have a vertebrae slipped out of 
place, it naturally weakens the muscles somewhat and it may 
stay in position indefinitely. Then because of that being 
weakened, it might give way under other strains or anything 
that might put extra tension on the spine, and that repro-
duces the subluxation as we term it. 
Q. Do these muscles tend to weaken as a person gets older f 
A. Oh, we all play out as we get older, yes. 
Q. Then it is problematical as to whether he will get per-
manently well f 
.A. There is no one can say definitely about that, no. 
Q. Is there any pain connected with a condition 
page 72 } of this type, Dr. Stoke? 
A. Sometimes it is very painful. 
Q. Is tha.t usually true? 
.A. ·well, just depends upon the degree of nerve inter-
ference and what nerves are involved. 
Q. All right, in :M:r. Turner's condition would there have 
been-would his condition have been accompanied by severe 
pain or not! 
.A. Sciatic-there is not anything more painful than sciatic 
trouble where that nerve is involved. 
Q. Have you taken any X-ray pictures recently 
A. Yes ; I didn't of the. lower back; I did make a more 
recent picture of the neck-an AP view of the neck, which 
showed there was some improvement there. 
By Mr. Carter: Take the witness. 
CROSS EXAMINATION. 
By Mr. Messick: 
Q. Dr. Stoke, yon are acquainted with Dr. Peterson in 
Roanoke, a.re you not, sir? 
.A. Yes, I met him. 
Q. He is an expert specialist, isn't he-an X-ray specialist Y 
.A. Yes, he is considered good. 
II 
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plet:1se. 
Q. He is one of the best in Roanoke, a most 
page 73 ~ reputable X-ray specialist in the City of Roanoke,. 
isn't hef 
A. I suppose he has a good name, yes. 
Q. Well recognized throughout the whole field and used by 
all the hospitals in.Roanoke to do X-ray work for them, isn't 
he7 
A. Well, of·c')urse, he is a medical doctor and it is medical 
work; I just am·'not familiar with that, but anyway he bas a 
good name; . .' · .. . · 
Q. Assumi:µg· that he took an x-ray picture in October; I 
mean in November or December, 1947, of Mr. Turner, and 
that X-ray picture didn't show there was any vertebrae out 
of line, then ii tlle vertebrae was out of line it occurred after 
that, didn't iU 
By Mr. Carter: Object to that question; he has the cart be-
fore the horse--unless he has Dr. Peterson down here to say 
that he found nothing and shows his pictures. So far as I 
know he has not vouched he has Dr.. Peterson here, or will 
have him here. 
By The Court : No evidence here Dr. Peterson has taken 
any x-ray pictures of Mr. Turner's neck; he took some of the 
lower part of his body Mr. Turner testified. 
By Mr. Messick: That is right, the lower part of his spine ; 
Dr. Stoke says he finds that out of line-or the vertebrae 
there out of line. 
page 7 4 ~ By The Court: You can answer with ref erenee 
to the lower part of the body, Dr. Stoke. 
By Mr. Messick (continuing} : 
Q. And the X-ray showed no vertebrae out of place in the 
lower part of the body, we, of course, have to assmne the 
X-ray is telling the truth and there was no vertebrae out of 
place at that time, Doctor f 
A. You have to bear this in mind-that is a matter of 
interpretation; two men might look at the same picture and 
one might say it is one thing. and another another. Physfoians 
have a tendency to look, however, for large displacements 
like fractures or dislocations, w·hile Chiropractors are morn 
concerned about those minor displacements; we speak of 
them as subluxation-that means an under luxation or less 
than a dislocation, and some of these minor dislocations will 
cause a nerve pressure you ordinarily would not suspect. 
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Q. And an expert like Dr. Peterson would not observe that 
at all Y 
A. No, he is not trained to look for the things a Chiro-
practor l'ooks for. . . 
Q. He is trained to interpret an X-ray picture as well as 
anybody, isn't heY · 
A. Well, if you will excuse me, I might say a painter is 
trained to paint a house but an artist could. ·see defects. 
,. · Q. You think a Chiropractor is any more of an 
page 75 ~ artist than Dr. Peterson, a man of his standingY 
· A. In our line I should say yes. 
By Mr. Carter: I move to strike out everything with re-
ference to Dr. Peterson's report since Dr. Peterson is not 
h~re and neither is the report. 
Overruled. 
Exception. 
Q. Dr. Stoke, a displaced vertebrae is a very common 
thing, isn't it Y .. ' ! 
A. Well, yes, I should say most people hav~ some trouble 
of that kind. · 1 
Q·. Practically all of us got a· misplaced vertebrae¥ 
A. I expect so. 
Q. We get them pitching baseball very frequently, don't 
we? 
A. It could happen. . 
Q. We get them-a lot of people slip or fall while out bear 
hunting? 
A. Certainly you can get a fall or accident anywhere. 
Q. A lot of people-rugs slip in their house and get a mis-
placed vertebrae, don't they 1 
A. Yes, sir. 
Q. That is one of the most frequent places where you get 
it, I thinlr-in the bath tub, too? 
page 76 ~ A. I think insurance people say more accidents_ 
happen in the home than anywhere else. 
Q. -Get a lot of ·lisplaced vertebraes getting in and out of 
the bath tub, you. know that to be true, don't you, it is a very 
common thing and nearly all of us have it-that is all. .. ; .. 
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RE-DIRECT EXAMINATION. 
By Mr.-Carter: 
Q. It depends on how much injury you have as to how 
much displacement there is in the vertebrae as I understand 
it, isn't that true, Dr. Stoke Y 
A. The severity of the shock will naturally cause displace-
ment or the nerve tension. You see really it is not the amount 
of displacement that counts so much as it is the interference 
with the nerves. You might ~ave a vertebrae considerably 
out of place, but unless it was out of line in such a way that 
it affected the nerve it would not make so much difference. 
Lots of people have curvatures that don't produce neces-
sarily. nerve pressure-just like a large curve .in the road is 
not so much danger of upsetting you as a sharp curve. 
Q. When you have the pressure there, the pinching, that is 
the sharp curve, as I understand it? · 
A. Yes, that is what does the damage. 
Q. And that it what Mr. Turner had, was a sharp curve? 
A. Yes, that is especially so · in the neck; the 
page 77 ~ lower back does not matter so very much from the 
AP view, does not show a great deal of misalign-
ment there. 
Q. Bu~ the misalignment in the neck would cause his 
trouble, or did cause his trouble in his hip and back Y 
A.·· Yes, I think so. 
Q. You didn't see him for 5 months, this accident was sup-
posed to happened in November, you saw him the first time 
in April? 
A. That is right. 
By Mr. Messick: Stand aside. 
Witness stands aside. 
MR. J. H. STEWART, 
a witness of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. Mr. Stewart, your name is J. H. Stewart! 
A. That is right. 
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Q. Where do you livef 
A. Live Route 1, Hollins, Va., Live on the Carvins Cove· 
Road. 
Q. On the Carvins Cove Road, how far from Mr. Rice's 
place-:where this accident occurred Y · 
page 78} A. To my place! 
Q. Yes! 
A. I would say about three mile. 
Q. What is your occupation, are you retired nowt 
A. No, I am off on health insurance; I am having a heart 
condition. 
Q. You have a heart condition-what was your occupation f 
A. Machinist, N. & ,v. Railroad. 
Q. You were machinist f 
A. That is right. 
Q. Have you known Mr. Chester Turner here for a good 
many yearsY 
A. Yes, I would say I have known him for 85 years. 
Q. Did you come over to the scene of the accident on this 
night in question? 
A. Yes, sir, Mr. Turner's friends-some of his friends 
came up and told me he had an accident and to come down. 
Q. In other words you went on over to where the accident 
wasf 
A. That is right, got in the car and went. 
Q. Did you hear a conversation by Mr. Brogan, one of Mr. 
Rice's employees, with reference to this cowt 
A. Yes, sir. 
Q. All right, what did he say7 
page 79 ~ By Mr. Messick: Object to that. 
By The Court: Overruled. 
By Mr. Messick: Exception. 
Q. All right, go ahead now. 
A. Well, I went up to Mr. Rice's house because I thought 
that it would be Mr. Rice's cow most likely-
By Mr. Messick: I object to what he thought. 
A. M.r. Rice's housekeeper came to the door-
By Mr. Messick: Don't say what she told you. 
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Q. Did Mr. Brogan or someone from Mr. Rice's house go 
back down there with you t 
A. Mr. Brogan did, yes, sir. 
· Q. Mr. Brogan went down to the accident with you f 
A. That is right. 
Q. What did Mr. Brogan say, if anything-what did he 
say with reference to the cow! 
A. He said they were late doing their work and it was 
after dark when they milked, and that they were putting the 
eows across the road and he was watching the traffic and the 
other man was · putting the cows across the road and the cow 
never was put up, she was left out. 
Q. He said the cow never was put up, she was left out Y 
A· .. Yes, sir, just left out; I asked him how she 
page 80 r got out and he said she didn't get out, she was 
. left out. 
Q. Did he make any reference as to whether or not she 
was under a· fence Y 
A. I asked him, I said well if she was-
. By The ·court: Don't say ·what you said. 
Q. Say what he said. 
A. He said "when she is not over here she is out." 
Q. '' not over here'' what did he mean by not over here 1 
A. She was not over in the pasture field ; she was turned 
out of the barn at the milk house, she was out. 
Q. What color cow was iU 
A. It was a yellow cow, as well as I remember, kinder 
cream colored cow. 
Q. Where does Mr. Turner work Y 
A. Works for the N. & W. Railroad. 
Q. How long did you work with him there-for yearsi 
A. Worked with him right in the same department for 25 
years. · 
Q. "That was Mr. Turner's physical condition during those 
25 years! 
A. I never have known him to lose any time scarcely. 
Q. ,Vhat has been his condition since this accident T 
A. Well, I called on him two or three times, be 
page 81 r was bed fast, bad hip and leg-leg swelled; I 
called on him at least three times and he was bed 
fast. 
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Q .. Do you know what his condition was when he finally 
went back to world 
A. No, sir, I was off when he went back to work. 
Q. You were off then 1 
A. Yes. 
By Mr. Carter: That is all, thank you. 
CROSS EXAMINATION. 
By Mr. Messick: 
Q. Mr. Stewart, how many cows did Mr. Rice have over 
there at that time? 
A. How many did he have 1 
Q. Yesf 
A. I could not tell you. 
Q. He had quite a number of cows, didn't he? 
A. Sir? 
Q. He had quite a number of cows, didn't he? 
A. I would think he did, I don't lmow. 
Q. You remember driving along the road and seeing them 
there· in the field on the east side of the road, he had a big 
berd of dairy cattle, didn't he T 
· · A. I would say from seeing them in the field 
page 82 ~ there I would say about the ayerage, I would say 
about 20 cows. 
Q. About 20 cows. You don't hear very well, do you? 
A. Not so good. 
Q. You say you and Mr. Turner are mighty good friends, 
aren't you f 
A. 1(es, sir. . 
' Q. You went up to Mr. Rice's house and you saw Mr. 
Brogan? . 
A. Mr. Rice's housekeeper was the first one came to the 
door. 
Q. You saw Mt. Brogan, didn't you, sid 
A. Mr. Brogan came out and we walked down to the scene 
of the accident together. 
Q. Anybody else with you? 
A. Nobody but Mr. Brogan and I. 
Q. You all walk~d down together; where did your conver-
sation with Mr. Brogan take place? 
A. Took place where the cow was and he identified the cow 
as being Mr. Rice's cow. 
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Q. Who was present when that conversation took place Y 
A. Who was what? 
Q. Who was present when the conversation t~ok place t 
A. I think Mr. ·webster. 
Q. What Mr. Webster? 
page 83 ~ A. I don't know-all I know is Mr. ·w ebster. 
Q. ,v as Mr. Turner present? 
A. Turner was present, but he did not hear the conversa-
tion, I don't think. 
Q. Why didn't he hear itY 
A. How is that Y 
Q. Why didn't he hear it f 
A. Because I guess he was too far away from us. 
Q. How far away was he? 
A. I could not tell you that. 
Q. Can you give us any idea Y 
A. Sir? 
Q. How far away was he Y 
A. I don't know. 
Q. "\V ell, was he 5 ft. or 10 ft. away Y 
A. I don't know. 
Q. Well, where was he! 
A. I don't know. 
Q. You told us· he was present and you don't know where 
he wasf 
A. Yes, I know where he w.as ; he was there about the scene 
of the accident somewhere. 
Q. Didn't Mr. Turner talk to l\fr. Brogan? 
A. Mr. Turner did whaU 
Q. Didn't Mr. Turner talk to Mr. Brogan? 
A. I don't know. 
page 84 ~ Q. Were jrou there all the time Mr. Brogan was 
there? 
A. Yes, but I was not with Mr. Brogan all the time he was 
there. 
Q. Whom were you with-just with yourself¥ 
A. Yes, sir. 
Q. You say you think there were about 20 cows down 
there¥· 
A. Do I have to answer that againY 
By The Court: Go ahead and answer the question if you 
can. 
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A. I will say approximately. 
Q. What did Mr. Brogan do-did he put 19 of them up 
and deliberately left one out? 
A. Once again T 
Q. Did Mr. Brogan put 19 of them up and deliberately 
leave one out? Is that what Mr. Brogan said f -
A. You are loud enough but you aren't distinct enough. 
Q. I said did Mr. Brogan say that he put 19 of the cows 
up but that he left one cow out? 
A. I have not said anything like that. 
Q. Did he tell you he put the co,vs up that night f 
A. Yes, sir, said the other man had put the cows across the 
road and he watched and the cow never was put up. 
Q. Never was put up where f 
A. Do I have to answer that ( addressing the Court) T 
By The Court: Yes. 
page 85 } A. I will talk over what he said-that the cow 
never was put in the pasture, that where the field 
and the barn was that she never waR brought from the milk 
barn across the highway from the feeding barn. 
Q. Did he tell you why they didn't do that? 
A. No-yes, he told me -she was just left out. 
Q. Who left her out, did he say why he left her ouU 
A. He and the man that tends to putting her across the 
Toad. 
Q. Why did he say he left her out T 
A. He did not tell me why but I would imagine it was 
purely negligence. 
Q. You imagine it was purely negligeneef 
A. I certainly would. 
Q. Or purely accidental? 
A. Purely negligence. 
· Q. Did he say he had knowingly and wilfully failed to put 
her up! · 
A. N.o, he did not tell me that. 
Q. Of course, he didn't. 
A. I have told you all that he told me. 
Q. You have told me all he told you and you mean to say 
that that is all this man said to you that night? 
page 86 r A. It is all the things he said to me that would 
have any bearing on this case. 
Q. Why did you just tell this jury that was all he said to 
you, that :was everything the man told you? 
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A. Because I was not asked to.· 
Q. Sirf 
A. I was not asked to. 
Q. Didn't anybody ask you that, you just volunteered the 
information that was all this man told you that night; what 
else did he tell you Y 
A. Do I have to answer that (addressing the Court) f 
By T~e Sourt: Yes. 
A. What else did he tell me, shall I go through with the 
whole thing againY 
By The Court: Tell all the conversation you had with him, 
everything Mr.-what was his name Y 
A. Mr. Brogan_,said to me Y 
Q. Yes? 
A. Mr. Brogan left Mr. Rice's house with me, walked to 
the scene· of the accident, he identified the cow as being Mr. 
Rice's cow and I said why-
By The Court : Don't testify anything you said. 
page 87 ~ A. He said the cow never had been-didn't get 
out,. she never had been put up, said she was left 
out, and I said how was she left out-excuse me-he said 
that we quit doing our work and it was after dark when we 
got through and I watched the traffic and the other man was 
putting the cows across the road and the cow was left out; 
look to me like that is plain enough for anybody~. 
Q. Did he say anything else to you Y 
A. I can't remember. 
Q. Never heard him any another thing around there f 
A. How is that? 
Q. Never heard him any another thing around there f · 
A. I can't say that I did. 
By Mr. Messick: All right. 
RE-DIRECT EXAMINATION. 
By Mr. Carter: 
Q. Did I understand you to say that he watc]ied as the 
cows were put across the road Y 
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A. Yes, sir. 
Q. And she Wa/S not put across f 
A. That is what I understood him to say. 
she was not put across? 
. · A. That is right, the cow never was put up; she 
page 88 ~ was left out. 
By Mr. Carter : That is all. 
Witness stands aside. 
page 89 ~ MR. ROY P. CLINGENPEEL, 
a witness· of lawful age, being first duly sworn, 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. You arc Mr. Roy P. Clingenpeel? 
A. Yes, sir. 
Q. Where do you work, l\fr. Clingenpeel? 
A. N. & ,v. 
Q. Do you know Mr. Chester Turner sitting here beside 
me? · 
A. Yes, sir. 
Q. How long have you known him¥ 
A. I have known him about 12 years. 
Q. What do you do-what department do you work in up 
there? 
A. In the wrecidng shop. 
Q. Not in the same department with Mr. Turner? 
A. No, not in the same department with Mr. Turner, I 
have to go through his department to get to mine. 
Q. Were you with Mr. Turner the night this accident 
occurred? 
A. Yes, sir. 
Q. ·where had you been? 
A. ,,r ell, we had been on a hunting trip. 
page 90 ~ · Q. ·where were you riding, were you in his car? 
A. Yes, sir. 
Q. ,vhere were you riding with him f 
A. In the front seat-I was riding beside of him. 
Q. Tell the jury here what you saw of what took place with_ 
reference to this cow f 
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A. Well, all I know we was coming on up the road and 
there was a car coming facing us and had hright lights on, 
and after the car passed the cow was right in front of us, I 
will say in around about 15 feet when I first sa.w the cow; 
she just popped right out in the road in front of U:s. 
Q. What speed was Mr. Turner going? 
A. Well, I would estimate he was going about 40 or 45 
miles an hour. 
Q. v\T as he driving in a proper manner T 
A. Yes, sir. 
Q. On his proper side of the road 1 
A. Yes, sir. 
Q. Wha.t did he do to avoid the collision t 
A. Y\T ell, it was not much he could do ; he th rowed his 
brakes on as quick as possible, and that was just about all 
he could do. 
Q. Then what did you do a.fter the accident? 
page 91 ~ A. I didn't have time to do anything after I saw 
the cow; the next thing I remember was when the 
other guy in the back seat was crawling off my back up 
against the wind s.hield. 
Q. ·was it a sudden stop or sudden collision Y 
A. Yes, sir. 
Q. You say it threw the fellow in the back seat up on your 
back? 
A. Yes, sir. 
Q. You have known Mr. Turner-what has been Mr. Tur-
ner's physical condition prior to this accidenU 
A. vVell, all I can say Mr. Turner has not been a.s spry 
and all as he was before this happened. 
Q. Mr. Turner tended his job regularly before this acci-
denU 
A. Yes, sir. 
Q. And since this accident, has he been working? 
A. Well, he was off-I don't know exactly how long he 
was off, but he was off I know a good long while. 
Mr. Carter: Take the witness. 
CROSS EXAMINATION. 
By Mr. Messick: 
Q. Paid for the time he was off by tho Relief and Pension 
Department, wasn't he Y 
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page 92} A. What did you say? , 
Q. He was paid for the time he was off by the 
Relief and Pension Department, wasn't he Y 
.A. I don't know about that. 
Q. · You know he carries relief and pension insurance that 
takes care of him when he is sick? 
A. Company carries insurance, sure. 
Q. You say he has not been as peart or spry since he was 
in the accident as he was before 7 
.A. No, sir. 
Q. That is the difference you noticed in him-he has not 
been as ,spry as he was before Y 
A. He has not been as spry as he was before that hap-
pened. 
Q. You say this automobile meeting you all coming up the 
road had bright lights? 
.A.· Yes, sir. 
Q. Driving ·right up the road with the bright lights shining 
in your all's face 7 
A. Yes, sir. "': 
Q. And of course if the man didn't dim his lights, that 
blinded the driver, didn't iU 
A. I guess it does; at least I couldn't see anything until 
after the car passed us. 
Q. You were right there in the car and you were blinded 
by the bright lights; Mr. Turner at that time was 
page 93} running 40 or 45 miles an hour! 
A. Yes, sir. 
Q. How fast was he running when he came over the brow 
of the hill up there? 
· A. "'\V ell, he was running just the same speed. 
Q. ·Hit the cow about the same speed, about 40 or 45 ~les 
an hour, didn't he? 
A. I could' not say what he was making when he hit the 
cow, but he was making that when the cow got out in front 
of him. 
Q. Although you all were blinded by the bright' lights he 
did not undertake to slow down any at all, he went on about 
the same speed, 40 or 45 miles an hour? 
A. He was making about 40 or 45 miles an hour. 
Q. Yes, sir, he was making the same thing up at the top 
of the hill three or four hundred yards from where the acci-
dent happened, didn't see the cow until you got 15 feet .from 
him! 
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A. That was when I first saw the cow. 
Q. Where was she when you first saw her f 
A. When I first saw the cow she was right in front of the 
car. 
Q. When you first saw her she was right in front of the 
car and vou all were about 15 feet from her at that time? 
.. A. Yes, sir. 
page 94 ~ Q. Why didn't you see her before, as big a thing 
as a cow, in this big, wide highway? 
A. I could not tell you, just a question of the lights blind-
ing him I guess is the only thing I can say. 
, Q. Absolutely on account of being blinded by the lights, 
and if Mr. TU:rrier. had slowed down his automobile when he 
was blinded by the lights, he never would have hit the cow, 
would have been able to stop; that is correct, isn't iU 
A. I can't say about that. 
Q. It would have been a man or child come out there the 
same way, Mr. Turner would have been bound to have hit 
them because he was blinded just the ·same as you all were! 
Exception to this evidence by Mr. Carter. 
A. Yes, sir. 
Q. Been a man or child out there, hit them just the same 
because you gentlemen were driving down the road blinded 
by these lights weren't you Y 
A. Yes, we were blinded by the lig·hts, that is, he was. 
Q. And if, instead of being a cow, it had been a man or 
child walking out there, he would have hit them just the 
same, wouldn't he Y 
A. I guess he would. 
By Mr. 1\ifessick: Stand aside. 
page 95} RE-DIRECT EXAMINATION. 
By Mr. Carter: 
Q. You were riding in the front seat with Mr. Turnerf 
A. Yes, sir. 
Q. Mr. Clingenpeel, if he had been going 10 miles an hour 
he could not have avoid the cow, could he ·y 
A. No, sir, could not have avoided it .. 
L. L. Rice v. Samuel Chester Turner. 81 
Roy P. Clingenpeel. 
RE-CROSS EXAMINATION. 
By Mr. Messick: 
Q. ·what do you mean, if he had been going ten miles an 
hour he could not have avoided hitting the cow? 
A. No, sir, too close to it, could not have stopped. 
Q. Then you gentlemen were driving down that road, 
blinded to such an extent that you could not have even 
stopped that automobile going 10 miles an hour to avoid 
striking a child or a person, or anybody there in the high-
way; is that true 1 
A. How is that, sir? 
Q . .You all were blinded to such an extent that even if you 
had been going ten miles an hour you could not have stopped 
the car to have avoided striking the cow, or dog, or man, or 
woman or child that came across the highway! 
A. Well, if it had come out in front of him as close as the 
· cow was, could not have avoided from hitting any-
page 96 ~ thing. 
Q. And just where did that cow drop from, air-
plane, sky, or where did she come from! 
A. Just like I told yon, when the car passed the cow was 
just out in front of us. 
Q. She did not drop out of the sky, did she? 
A. I don't guess she did. . 
Q. She came from the ea.st side of the highway, didn't she 1 
A. Yes, sir, that is the way she ,vas headed. 
Q. She was headed from the east side of the highway, she 
was bound to have crossed that big highway if she came from 
the east side, didn't she ·1 
A. I guess so. 
Q. Then will you kindly tell these gentlemen of the jury 
again why it ,vas you all didn't see that big cow there in the 
road? 
By Mr. Carter: Tell him over again, :Mr. Clingenpeel. 
A. "\Vell, just like I told you, when the car coming with its 
bright lights on blinded him, could not see anything only just 
the lights of the car, a.nd as soon as the car passed, the cow 
was right out in front of us. 
Q. And you all proceeded on at 40 or 45 miles an hour, 
blinded to such an extent as you now tell the jury you could 
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not see anything; that it what you just told the 
page 97 ~ jury, wasn't it-isn't that right, sir? 
A. ,Ve could not see anything right in front of 
us, no, but we could see the car,-
Q. Couldn't see anything that was in front of you Y 
By Mr. Carter: Let him finish-finish what you we·re go-
ing to say son. 
A. vV ell, I say when the car passed the cow was right in 
front of us, and of course, it looked to me like it was any-
whe,re from, I will say 10 or 15 feet and didn't have time for 
anything; of course, he applied his brakes but by the time he 
applied his brakes, done hit the cow. 
Q. How far did you all knock that cow down the road Y 
A. ,vell, I can't say about that. 
Q. As a matter of fact, you knocked that cow 50 feet down 
the road, didn't you? 
A. I don't know about that. 
Q. Give us some idea how far you knocked her Y 
A. vVell, I can't give you any idea about that at all; in 
fact, when we had the accident it skinned the top-tore the 
top of my knee off, it was bleeding so I didn't pay any at-
tention to the cow or anything; they took me on to have my 
knee dressed. 
By Mr. Messick: All right, that is all. 
Stands aside. 
page 98 ~ MR. S. P. WEBSTER, 
a witness of lawful age, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION. 
By l\fr. Carter : 
Q. You are S. P. ·websterY 
A. I am. 
Q. ,vhere do you live? 
A. Roanoke. 
Q. ·what is your occupation Y 
A. Bus driver; 
Q. For whom? 
L. L. Rice v. Samuel Chester Turner. 
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A. Roanoke Railway & Electric~ 
Q. Bus driver in the City? 
A. Tha.t is right. 
Q. How long have you been employed by them 1 
A. Six yea:rs. 
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Q. Were you with Mr. Turner on this hunting trip last 
November when they had this accident with this cowY 
A. I was. 
Q. ·where were you riding? 
A. Rear seat. 
Q. You were riding in the rear seat; have you any idea 
about how fast Mr. Turner was operating this ear! 
page 99 } A. Approximately 45-not over that .. 
Q. What ,side of the road was he operating it 
on? 
A. His side; right side. 
Q. "\Vas he operating it in a careful, and prudent manner! 
.A. He was. 
By Mr. Messick : Objected to as leading and calling for 
conclusion. 
By The Court: Very leading, Mr. Carter. 
Q. Then did you see the cow before the collision, Mr. Web-
ster 1 
A. I saw the cow about the time he applied his brakes. 
Q. About how far were you from the cow? 
A. Looked to me like we was within 20 feet of the cow. 
Q. In other words you were right close-pretty close to it t 
A. We was just right on the cow. 
Q. What did Mr. Turner do to avoid the accidentT 
A. He applied his brakes. 
page 100 } Q. Did be go ve1'Y far after he struck the cow 1 
A. No, he did not. 
Q. Do you know how far Y 
A. I don't know how far, I would say 10 or 15 feet. 
Q. 10 or 15 feet after he struck the cow; did you see Mr. 
Brogan that worked for Mr. Rice there and did you hear him 
make a conversation relative to the cowY 
A. Yes, he was talking to Mr. Stewart. 
Q. "\Vhat did he sayt 
A. He said '' we bring the cows across the road to milk 
84 Supreme Court of Appeals of Virginia 
8. P. Webster. 
them-to the barn to milk them, take them back, and we )P.f t 
this cow over there, she was left out. '' 
Q. Left the cow over there and she was left out? 
A. Yes, sir. 
Q. How long have you known Mr. Turner? 
A.. I never lmew · him before until we went to take this 
hunting trip. 
Q. Never knew· him at all Y 
A. No, sir. . 
Q. What about the gate over on the pasture side, that is 
the side on the pasture side of the road from the dairy barn, 
was it open or closed? 
A. It was closed, we looked at it. 
page 101 ~ Q. Looked at it immediately after the accident! 
A. That is rig·ht. 
Q. And the gate was closed T 
A. That is right. 
Q. That is where they had put the cows over on the oppo-
site side of the road from the lane t 
A. That is where the remainder of the herd was at that 
time. 
Q. Where the remainder of the herd was the gate in that 
fence was closed Y 
A. That is right. 
Q. You looked at itf 
A. vV e looked, yes, sir. 
Q. Did you have a light? 
A. Flashlight. 
By Mr. Carter : Take the witness. 
CROSS EXAMINATION 
By Mr. Messick: : 
Q. Used a flashligllt and looked over in the pasture field 
and saw a whole lot of cows, didn't you? 
A. Oh, yes. 
Q. How many did you see over there in that field? 
A. I can't tell you, I didn't count them. 
page 102 ~ Q. Got auy idea Y • 
A. No, I would not say how many. 
Q. Twenty-five or thirty? 
A. I don't believe I saw that many. 
Q. How many would you say you saw, twenty Y 
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A. I don't think there ,·vns that many I saw. 
Q. How many did you see Y 
A. Could not say; I could not say how many. 
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Q. What all did Mr. Brogan say do'\\'"11 there that night¥ 
A. What all did be say¥ 
Q. Uh, huh? 
A. He said '''\Ve bring the cows across the road, milk them, 
we milk them and then we take them back'' and said '' vV e 
missed this one, she was left out." 
Q. Did he say "V{e missed her," or "must have missed 
her"? 
A. Says "\Ye missed her, was left out.'' 
Q. vVhen did be say he missed her? 
A. While we were there talking. 
Q. "\Vhen was the first time he had missed the.cow? 
A. I don't suppose he had missed it. 
page 103 ~ Q. You don't suppo~e he had missed it; then 
he told you all that they took the cows across and 
milked them, that they brought them back and put them in 
the dairy or pastm·e field, he thought he put them all up but 
this cow he must have missed this cow in putting them up, 
that is what he told you, didn't he? 
A. He says '' we missed this cow a11d left her out.'' 
Q. \Ve missed her and left her out; didn't you just tell us 
that he had not missed her up until the time he was down 
there! 
A. He says ''"\Ve missed her and and we left her out.'' 
Q. Missed her and must have left her out-didn't he tell 
you-
A. He said-
By ]\fr. Carter: He <lid not say missed her and must have 
left her out; you can't misquote the witness. 
By the Court: He has a right to ask him if that is what 
l1e said. 
By Mr. Carter: He is not asking that. 
By the Court: ·witness can correct it. 
Q. But he told you that the cow was never put up f 
A. He savs "\Ve missed the cow" and she is out when sl1e 
"is missed if she is not put back, she is out. 
page 104 ~ Q. "r c missed the cow, she is out; now, I am 
asking you to tell this jury whether or not he 
said the cow was never put up! 
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A. He made that remark. 
Q. Did he say that before he ,said we missed her, or not? 
A. I could not say whether it ,vas before or after. 
Q. He was talking to ]\fr. Stewart? 
A. 1Ve were standing together, us three. 
Q. Did he say anything else there that night? 
A. I don't recall anything. 
Q. How long did he stay there and talk? 
A. Oh, we were there an hour or so, altogether. 
Q. Talking most of the time? 
A. ,v ell, yes. 
Q. If you can recall any other thing Mr. Brogan said that 
night, I want you to tell the jury what it wast 
A. I don't recall anything just now. 
Q. vVhy didn't you see this cow un ti1 you got within 15 
feet of her¥ 
A. vVhy didn't I? 
Q. Uh, huh? 
A. I was in the rear seat.. 
Q. You were not paying any attention 
A. I was looking straight ahead. 
page 105 ~ Q. "7hy didn't you see her until you got with-
in 15 feet of her as big a thing as a cow on the 
highway? 
A. We ,vere meeting a ear there and ear lights were very 
bright. 
Q. Lig·hts were very qright lights shining in your face 
and blinded you, didn't they 1 
A. To some extent. 
Q. Did it blind you to 1such an extent you could not have 
missed hitting that cow if you had been going 10 miles an 
hour? . I 
.A. I think it would have been about the same. 
Q. Been about the sam+; how far did you knock the cow? 
A. Not far, I could not1say just how far. 
Q. Didn't it knock that 1cow at least 30 feet down the road 1 
A. No, sir. 
Q. Going at 40 or 45 miles an hour, in what distance could 
he -stop his automobile? I 
A. Oh, 25 or 30 feet. 
Q. He could stop the ,utomobile going at 40 or 45 miles 
an ,hour in 25 or 30 feet, 
1
,is that your statement to the jury, 
and you drive a bus Y 
A. I do. 
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page 106} Q. And going at 45 miles an hour you could 
stop an automobile in 20 or 25 feeU 
A. (Witne,ss does not answer). 
Q. Don't you know that going at 45 miles an hour you 
could not stop an automobile in 100 feetY 
A. (No answer). 
By Mr. Carter: Answer his question and lets get along. 
Q. Do you know how far you can stop going at 45 miles an 
hour, did you ever try it? 
A. No, I have not. 
Q. You have been driving a bus six years in the City of 
Roanoke. 
A. Yes. 
By Mr. Messick : That is all: 
Stands aside. 
page 107 } MR. ED .JOHNSON 
a. witness of lawful ag·e, being first duly sworn, 
testified as follows~ 
DIRECT EXAMINATION 
By !fr. Carter : 
Q. Your name is Ed Johnson-where· do you live, Mr .. 
Johnson? 
A. Vinton. 
Q. Vinton. 
A. Yes, sir. 
Q. What do you do 1 
A. Grocery business. 
Q. In the grocery business over there? 
A. Yes, sir. 
Q. Do you know Mr. Samuel Chester Turner here, my 
client? 
A. Yes, sir. 
Q. How long have you known him? 
A. Oh, I will say around 12 or 15 years. 
Q. Did you go on this hunting trip with these boys Y 
A. Yes, sir. 
Q. Were you in the car with Mr. Turner? 
I 
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A. No, sir. 
Q. Where were you at the time of the collision-go on and 
tell the jury what you k ow a.bout it. 
A. I was along behind I im in my car, about-I don't know1 
possibly a hvndred yards, and I seen something 
page 108 ~ happen to th~ front end of his car, seem to fly 
back over the front. 
Q. Seem to fly out of his car f 
A. Yes, sir. [ 
Q. Tell me at about what speed was Turner operating his 
car and on what part of[ the road, if you know? 
A. Well, I · would say around 40 miles an hour, not over 
that. · I 
Q. Do you know whetler or not his car was on its proper 
side of the road? 
A. Yes, sir, it was. 
Q. For how fat had you been following the Turner car Y 
A. All the way from where we were hunting up in Balth. 
Q. Do you know Mr. Turner-you say you have known him 
for about how long did y'.ou say? 
A. Around 12 or 15 years, I don't know exactly. 
Q. Do you know his physical condition before this acci-
dent? I · 
A. I never seen anything wrong with him, I have been 
fishing and hunting wit~ him, no complaint. 
Q. Since the accident 'fhat has his condition been Y 
A. Well, I seen him a couple of times-one time he came to 
the store down there goi~g to see Dr. Hurt, and he was limp-
ing on one side, and I think he had a cane with 
page 109 ~ him. I a.m ~ot too sure about that, but I think 
he had. ! 
Q. Did you see any chknge in his condition since the acci-
dent? I 
A. Well, at that time [I did; I have not seen so much of 
· him; since. 
Q. You have not seen him much since that time! 
A. No. · \ 
Q. Did you talk some ~o him-you didn't stay there at the 
scene of the accident, di~ you, Mr. Johnson¥ 
A. Just a little while. i · 
Q. Then where did you: go! 
A. I taken the others ion home and went by to get ~Ir. 
Stewart, I think his nam~ is. 
I 
L. L. Rice v. Samuel Chester Turner. 
J. P. J olinson. 
By Mr. Carter: Take the witness. 
By Mr. Messick: Stand aside. 
·witness stands aside. 
MR. J. P. JOHNSON 
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a witness of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Carter: 
Q. You are 1\fr. J. P. Johnson? 
A. Yes, sir. 
Q. Wbat do you do? 
page 110 ~ A. I am retired now; worked for the Norfolk 
& vY es tern. 
Q. You did work for how long· f 
A. Forty-nine and a half years. 
Q. Do you know Mr. Turner here, Samuel Chester Turner? 
.A. Yes, sir. 
Q. How long have you known him¥ 
A. Well, I don't know; I expect I have known l1im some-
thing like 20 years. 
Q. vV ere you on this hunting trip that these boys were on? 
A. Yes, sir. 
Q. "\Vere you riding with Mr. Turner? 
Q. How were you riding V 
A. I was riding with two of my nephews, Bruant Johnson 
and Ed. 
Q. "\Vhere was the car ·with reference to the Turner car 
that you ·were riding in, ,vere you following Turner's car or 
in front of it, or where? 
A. Following Turner's car. 
Q. Do you know what speed Mr. Turner was driving his 
car at the time of the collision? 
A. Well, we were driving 40 miles an hous just before this 
happened, my nephew-one of my nephe\vs sit-
page 111 ~ ting right in front of me said-
Q. Don't sa.y what he said, but any way how 
fast was Turner driving? 
A. "\,'\Tell, I would say 40 miles. 
Q. Do you know whether or not he was on his proper side 
of the road Y 
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A. He was on the right side of the road. 
Q. Do you know Mr. Turner's condition before this acci-
dent, his physical condition-whether or not he complained 
of anything wrong with him? 
A. Never heard J1im complain in my life as I know of; he 
was in perfect health as far as I know, worked regular. 
Q. What is his condition since the accident 1 
A. ,v ell, he had been irt pretty bad shape according to my 
estimation. 
Q. Did vou see him at work after this accident? 
A. Not for a good Ion~ while; I don't know just how long. 
Q. Then when be finall~ went back to work-
A. I have seen him several times since he has gone back 
to ,vork and the biggest part of that time I saw him he was 
sitting down watching the machine run. 
Q. He was sitting dowl1l ¥ 
A. Yes, sir. I 
Q. Is that the ordinary way for machines to do is to sit 
do,l·n and watch his machine? 
page 112 ~ A. No, sir, ]but his boss told him to do that, he 
was not able to stand up, so I understand. 
I 
By Mr~ Carter: Take the witness. 
By Mr. Messick: Stand aside. 
'Witness stands aside. 
:MRS. S. C. TURNER 
a witness of lawful age, being first duly s,v-orn, testified as 
follows: j 
DIRECT EXAMINATION 
By Mr. Carter: I 
Q. Mrs. Turner, are you Mr. Samuel Chester Turner's 
wife? I 
.A.. Yes, sir. 
Q. You weren't with him when this accident occurred? 
A. No. I 
Q. "\Vhat has ·been his physical condition prior to the time 
of this accident? I 
A.. He had been well prior to the accident. 
Q. ·what has been his condition since the accidenU 
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A. ,v en, his side and legs has given him an a,vful lot of 
trouble. 
Q. Is he able to wait on himself, or was he, during this 
time? 
page 113 } A. Oh, no, not until he could go back to work, 
of-course, and I still have to wait on him some. 
Q. "\Vhat do you have to do for him mostly? 
A. I have to wash his feet for one thing, could not get to 
his feet. 
Q. Did you wash his feet before the accident t 
A. No. 
Q. Are there other things you have to do for him-how 
about tieing his shoes? 
A. No, he can tie his shoes now by putting them up on 
something; I don't have to tie them now, but I did have to 
tie them for a long, long time. 
Q .. \Vas he bed fast for a good while? 
A. He certainly was. 
Q. Could he go to the bath room without help? 
A. No. 
By Mr. Carter: I believe that is all. 
By Mr. Messick : No questions, stand aside. 
·witness stands aside. 
MR. P. D. KINCER 
a witness of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Carter: 
Q. Your name is P. D. Kincer? 
page 114} A. Yes, sir. 
Q. "\Vhere do you live 7 
A. 1622 7th St., S. E., Roanoke. 
Q. Did you work for the L. & N. Auto Works-Auto Body 
works in Roanoke? 
A. At the time of the accident, yes. 
Q. Did you repair Mr. Turner?s car? 
A. I did. 
Q. I ask you whether or not this is a bill on the car 1 
A. That is -the bill. 
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Q. The amount of the repair bill was $213.45 f 
A. Correct. I 
Q. Has that bill been paid f 
A. That bill has been tpaid. 
Q. By whom? . · 
A. By Mr. Turner. 
By Mr: Carter: Take 1the witness. 
By Mr. Messi~l~: No questions. 
Witness stands aside. 
By Mr. Carter: Your Honor please, I understand it is con-
ceded that the Amsterdam District is what is known as the 
No Fence Law District¥! 
By the C01;irt: You all concede that f 
page 115 ~ By Mr. Messick: Yes, sir. 
By Mr. Carter: ,v-e rest. 
I 
Court and counsel reti~e. to Chambers where the following 
motion was made : I 
By Mr. Messick: YourlHonor please, we move to strike tlw 
plaintiff's evidence on two grounds: 
1st: There has been J proof of negligence on the part of 
the defendant. The burd~n is on the plaintiff to establish by 
a preponderance of the ]evidence, as I understand the la.w·, 
that the defendant knowingly and wilfully permitted his live 
stock to run at large onj the highway. Conduct must be so 
careless with that live 8itock to he practically wanton, cer-
tainly wilfull as charged in the notice of motion for jud~ment. 
That is the Jaw. There has been no proof here the defend-
an~ knowingly and wilfulJy permitted his live stock to run at 
large on the highway. That is the first ground. 
The second ground, yqur Honor please, is that the plain-
tiff is guilty of contributory negligence as a matter of law. 
Under the plaintiff's testimony, and the testimony of the 
people riding in the frortt seat ,,rith him plaintiff claims to 
have been blinded by the lights of an approach-
page 116 ~ car. Now, itj the Nelson v. Dayton case, with 
which your Honor is familiar, an instruction was 
given to the effect that aJ man driving his automobile on t.he 
highway has to have it ltnder ,such control that he can stop 
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it, if necessary, in order to avoid striking domestic animals 
or people on the highways. I think unquestionably the plain-
tiff in this case, under his own testimony, was blinded by the 
lights of this approaching car, he came down that highway, 
never attempted to slacken his speed. in the least, continued 
on at the same rate of ,speed and didn't see this cow on the 
highway and he is guilty of such negligence as a matter of 
law that he can't recover. The plaintiff was guilty of con-
tributory negligence in this case and therefore, cannot re-
cover. 
By the Court: I ahvays hesitate to strike the evidence in 
any civil case. I believe I will let it go to the jury. 
By Mr. Messick: Exception for reasons above stated. 
Court and counsel -return in the presence of the jury. 
page 117 r The follo-wing evidence was introduced on be-
half of the defendant: 
MR. JAMES H. BROGAN 
a witness of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Messick: 
Q. I believe you work for Mt. Rice, do you not, sir? 
A. I did at the time this cow was killed; I don't now. 
Q. ,vhere do you live nowt 
A. Ferrum Junior College. 
Q. You are working for Ferrum Junior College ? 
A. Yes, sir. 
Q. At Fenum, Virginia 1 
A. Now, yes, sir. 
Q. ·what are you doing there T 
. A. Last year Y 
Q. ,vhat are you doing nowt 
A. Farm manager over there. 
Q. You are farm manager 1 
A. Yes, sir. 
Q. And Mr. Rice had you employed down here on his farm 
last year? 
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A. Yes, sir. 
Q. In the year 1947 .1 : 
A. Yes, sir~ 
page 118 ~ Q. l\fr. Brbgan, I believe Mr. Rice's home 
and cow ba:rnlare on the east side of the highway, 
right hand side as you g6 towards Troutville Y 
A. Yes, coming from ~oanoke on the right hand side. 
Q. That would be the east side of the highway-highway 
runs north and south 1 I 
A. Yes. 
Q. And I believe what 'is known as the dairy barn is on the 
west side, or left side ofj the highway! 
A. On the left side, yes. 
Q. "That is the dairy b~rn used for on the west side of the 
highway! 1 
A. :Milking. 
Q. Take the cows there merely" for the purpose of milking? 
A. That is all. 
Q. And after they are milked, what do you do with them? 
A. Put them back on the other side. 
Q. Now, do you rememlJer the occasion, the night that this 
cow was killed? 1
1 
A V • I • .i es, sir. 
1 Q. I want you just in iour own way to tell the jury what 
you all did that night in 11egard to putting the cows up, milk-
ing them, and things of that kind f 
A. I always went down! the road to flag traffic; these cows 
ca.me across the road, put them up, I fas ten the 
page 119 ~ gate and I go :on up to the house and this colored 
fellow and hi~ wife went back up to the dairy 
barn, they always washed up after they milked. 
Q. After the cows were: milked you all took the cows back 
across tl1e road? : 
A. Yes, put them on the right hand side coming this way. 
Q. In the pasture field there Y 
A. Yes, sir. 
Q. Did you or did you not take every precaution to put 
these cows up safely on this nighU 
I 
By Mr. Carter : Object for the simple reason knows he 
should ask the man what he did. 
By :M:r. Messick: He is right. 
Q. ·when you put these ~ows up, tell the jury what you did, 
how many you had working putting them up? 
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A. There was three of them. 
Q. Who were the three? 
95 
A. Mr. Rol)ert "Williams and his wife. He drove the cows 
down the road, we always got behind the cow and came down 
the road to stop traffic. 
Q. You got in the road 1 
A. Him and his wife got out on the road-I went out to 
stop traffic so we could get the cow·s across; we hold them in 
this little lane until w·e could get everything in and shoot 
them across. 
page 120} Q. How many cows did you a.11 have milking at 
tha.t time T 
A. I just for get just how many we had. 
Q. Approximately how many! 
A. About 20 of them. 
Q. Did you or did yon not put all the cows hack into the 
pa~ture field there after they had been milked that nighU 
A. I think we got them all as far as I could see that was 
all; of course, we could not just count them, got them in a 
bunc~-man come around the barn every night if it was late 
and drive them out, turned them out in the lot-nothing they 
haYe to hide behind, and come on out with them all. 
Q. Did you knowingly or intentionally leave any cow out? 
A. No, sir. · 
Q. Did you knowingly or intentionally permit any cow to 
roam or run loose on the highway? 
A. No, sir. 
Q. Do you know how this particular cow got on the high-
way! 
.A. I don't know. 
Q. Now, when was the first time you knew anything about 
the cow being on the highway t 
A. That was when Mr. Stewart and Mr. Turner came up 
to the house. 
page 121 } Q. About what time did you all milk that even-
ing, sir! 
A. Well, it was around 5 o'clock, I reckon, when we started 
milking, something like that. 
Q. About what time did you complete your milking and put 
your cows back in the pasture field? 
A. vVell, I could not say, it was right around 6 o'clock. 
Q. Around 6 o 'clocki 
A. Yes, sir. 
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I Q. After you put the cows back in the pasture, where did 
you go? 
A. Back to Mr. Rice's house; I lived in his house at that 
time. 
Q. And you told us the; first time you knew anything about 
any cow being out was when who came to your house! 
A. Mr. Stewart and Mr. Turner. My wife came down first,. 
she was upstairs in our toom and somebody knocked on the 
door, or rang the bell, a~d she went down to see who it was,. 
and she called me and hf made me acquainted-says "This 
is Mr. Turner", ·Mr. St~ward did .. 
Q. Now, just tell what ]conversation you had with Mr. Tur-
ner? 
A. First thing I asked him, I says was anybody hurt; he 
told me he had' a wreck, filled a cow-first he says "tore up 
the car, but " 1asn 't anybody hurt.'' 
page 122 ~ Q. He said! whatY 
A. Wasn't: anybody hurt: I asked him was 
there anybody hurt in the wreck, he said he had a 
wreck dmvn the road and killed a cow. 
Q. Did you go with Mrl Turner and the other man down? 
A. "\Vent back down thbre with them, yes, sir. 
Q. ·when you got back down there did you see whose co,v-
it wast 
A. Yes, sir. 
Q. When you saw whpse cow it was, what statement, if 
any, did you make abou~ iU 
A. She was just layin~ there in the ditch dead. 
Q. On what side of the road was she? 
A. On the right hand J side going towards Roanoke. 
Q. Could you tell about how far the cow had been knocked 
down the road bv the automobile 1 
By Mr. Ca:rter": Object to that; ·he can tell where the cow 
was and what he knows ; I he can't give his conclusion. 
By Mr. Messick: From: the marks on the road. 
I 
Q. Could you tell from (the marks on the road f 
A. Seemed like about 50 feet. 
! 
I By Mr. Carter: Objected to as a conclusion of 
page 123 ~ the witness. 
Overruled. 
Exception. 
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Q. Mr. Brogan, did you make the statement there that you 
had missed the cow and she was left ouU 
A. No, sir. 
Q. When you put those cows up that night, did you miss 
any eow.sY 
A. No, sir. 
Q. Did you leave any cow out that you know of Y 
A. No, sir, I don't think we did. 
By Mr. Messick: Your witness. 
CROSS EXAMINATION 
By Mr. Carte·r: 
Q. How did the cow get in the road? 
A. I don't know; if I lmowed, I would have put her up. 
Q. You say you put her across on the other ,side of the 
road? 
A. I put them all across the road up there -and fastened the 
gate. 
Q. Who was driving the cattle¥ 
A. Robert Williams. 
Q. All right-do you ·remember seeing this dark cow go-
ing through the gate? 
A. I don't remember seeing no dark cow; I 
page 124 ~ didn't count them as they were going through the 
gate. , 
Q. You didn't count the cows Y 
· A. No, sir. . 
Q. Then you don't know whether you had them all or not t 
A. All I know, he come in behind them and said they was 
all in, all come out in a bunch every time-one always led 
the bunch, this cow might have led the bunch. 
Q. Might have led the bunch? 
A. Yes. 
Q. If she had been in the lead, wouldn't you have noticed 
bed 
A. I watch traffic, all I paid attention to. 
Q. Anybody counted the cows f 
A. Robert drove the cows out of the barn. 
Q. I said anybody counted the cows? 
A. I didn't; I don't know what they done. 
Q. You don't remember seeing this dark cow Y 
A. No, no, sir. 
98 Supreme Cour. of AppP.alR of Virginia 
Jam,es H. Brogan. 
Q. YOU don't know whether she was put over in that field 
or not, do you, sir? 
A. Well, I could not say she was, but I think she was. 
Q. What makes you thi.nk so? 
A. Because there was no where for her to hide behind and 
the man went all around the yard. 
Q. You say 1I there was no place for her to hide; 
page 125 ~ has that lane got a wire between the lane and 
the road? ! 
A. Got barb wire on both sides. 
Q. I am talking about across the lane, between the lane and 
the roadt 1
1 A. Between the highway and the barn¥ 
Q. No, I am talking a.liout across the lane, that lane was 
open, wasn't it, the lane I that leads from the barn down to 
the road, Mr. Brogan there is a picture of it (indicating pic-
ture )-that is a picture 9f it, isn't it? 
A. It looks a little like 1it, yes. 
Q. Looks a little like it;¥ 
A. This he·re road was up here, we stopped these cows right 
here. j 
Q. How did you stop them f 
A. Me and the colored ,~1oman got in this road and stopped 
them until we seen no cars coming. 
Q. Got into the road and stopped them in the lane? 
A. In the lane. 
Q. In the lane you are ref erring to f 
A. Yes. 
Q. Got in the lane and stopped the cows to see nobody 
coming! 
A. Yes, sir. 1 
Q. Then what did you do 1 
A. Got in the road up liere to flag traffic. 
Q. Then th~ cows were in the open lane down 
page 126 ~ to the road after you left them, weren't theyY 
A. .Yes, aft~r they got in that lane there. 
Q. In other words, wh~n they got in the lane there was 
nothing to keep them froin going into this road, other than 
you and this woman stopped there to see there was no traffic 
coming? j 
A. That is right. I 
Q. ·when you and the wioman went down there to the road 
to keep traffic from comi~g, there was nothing to stop them 
'from going out in the road, was there? _ 
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A.. No. 
Q. Now, I will hand you another picture here, plaintiff's 
exhibit No. 2-now that is a picture of the conditions over 
there, isn't it, you recognize that picture, don't you t 
.A. No., sir. 
Q. Do you mean to tell this jury that is not a picture of 
that location? 
.A. It might be a picture of that location, but it don't look 
like it did then. 
Q. Don't look like it did then 1 
.A. No. 
Q. Now, Mr. Brogan, do you recognize that picture? 
A. I would not if it was not for this barn up here. 
Q. Do you recognize the barn-you recognize the lane, 
don't you! 
A. Not in that shape, I would not. 
page 127 } Q. You would not Y 
A. No, sir. 
Q. The other picture I hand'ed you is plaintiff's exhibit 
No. 3, you said you recognized it t 
A. Yes, sir, sure. 
Q. Those pictures were taken at identically the same time, 
or do you know that f 
A. I don't know when they were taken; there is no com-
parison to my way of thinking at all. 
Q. I hand you plaintiff's exhibit No. 1 and ask you if you 
recognize that picture? 
A. Yes, that is up the road. 
Q. That is up the lane from the highway-you recognize 
that picture, don't you, sir? · 
A. Yes, sir. 
Q. You recognize that wire hanging on that end post, don't 
you (indicating)! 
A. ·where? 
Q. You see that wire in the picture, don't you, hanging on 
. that end post Y 
· A. I see a wire here, yes. 
Q. But you didn't see that wire on the night in question, 
did you? 
A. Well, I don't think they had-well, I know they didn't. 
Q. You know they didn't; How is Mr. Rice's 
page 128 ~ fence over on the left side of the road where you 
claim you put the cows-what kind of condition 
was it inf 
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A. Just ordina:ry fence, barb wire fence part of it, and 
part of it woven wire. 1 
Q. Was it in such a condition it would turn cattlef 
A. It did do it. '1 . 
Q. Was it in such a cqndition it would turn them-
A. It had done it. 
Q. In other words, yoµ think that fence was all right, do 
you? . 1 
A. I think so. i 
Q. Then if you put the cow over there how did she get in 
the road? I 
A. I didn't see her, I don't know how she got in the road . 
. Q. It was after qark when you were milking, wasn't it y 
A. Well, I don't know i whether it was after dark or not. 
Q. Did you and this colored woman have a light to flag 
traffic f . 1
1 A .. We had a red lantern .. 
Q. Was it litf II 
A. Yes, sir. 
Q. What was it doing lit if it wasn't dark f 
A. When we crune across the road it was lit. 
page 129 ~ Q. Did yo11 have to use that light in the day 
time? 
A. ·whenever we put the cows across that road we use 
the lantern. 
Q. Whether it was dark or light you still used the light--
that is all. 
Witness stands aside. 
SAVA NAH WILLIM1S 
a witness of lawful age, being first duly sworn, testified as 
follows: 
EXAMINATION 
By Mr. Messick: 
Q. Your name is Savannah "Williams f 
A. Yes, it is. I 
Q. Savannah, last Nov¢mber a year ago I believe you were 
working down at Mr. Rice's, weren't you T 
A. Yes, sh. ! 
Q. You ·still work the1fe for· him f 
A. No, sir, I have not worked there for about a month, 
I 
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about a month since I been working there; I quit the 30th 
of October, or 31st. 
· Q. You still live on the farm 7 
A. Yes, sir. 
Q. Talk out so the Judge and the jury can hear 
page 130 ~ you. . 
Q. Do you remember the night this ·cow was 
killed f 
A. Yes, sir, I do. 
Q. Did you go down there after she was killed to see her Y 
A. No, I didn't know anything had happened until the 
next morning; we saw the cars parked the·re, but we just 
thought it was a car wreck or something and we never went 
down the road, we had been at home an .hour, I guess before 
I could see anything-children ,just happened to look out the 
window and saw a bunch of cars setting down there, and we 
just thought somebody had a wreck or something, we was 
not concerned we didn't think so when we went to work next 
morning at 5 o'clock, of course, there was the cow. 
Q. When you went to work the next mo-rning that was the 
first thing you knew about the cow being killed Y 
A. That was the first we knew of it. 
Q. Did you know that cow, Savannah t 
A. Yes, I did. 
Q. Savannah, after you all had m-iled the cows over there 
at the dairy barn, what did you do with them after you milk 
them? 
A. After we milk they we would drive-Mr. Brogan would 
go in· front and open the gate across the road after we get 
clear through 1nilin.g the whole herd, he would open the gate 
across the -road and I would walk down in front and stand on 
the bank with a stick to hold them back and my husband he 
would take the flashlight and go around in the 
page 131 ~ cow yard and herd them up and bring them on 
down and I and Mr. Brogan both would go into 
the road when they got them down there in a bunch, we would 
hold the traffic and he would race the cows on through and 
that was the second cow went through the gate. 
Q. ·what ·was the second cow went through the gatef 
A. Her number, I believe, I won't be positive hut I think 
it was number 8. 
Q. Did you know the cow well f 
A. Oh, yes, she was one of the best cows we had. 
Q. Now, tell the jury if you saw that cow go through the 
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gate into the pasture fi~ld that night after she had been 
nrilkedt 11 
· A. I ce-rtainly did because I had my light-Mr. Brogan had 
his light and Robert had I his light behind me, he was in the 
road with the cows and dnjove them right on and walked right 
on beside them until they went into the gate and I know this 
was the second cow wentJ in; was a black cow went in first 
and tl1en this yellow Guetnsey like was rushed right on in-
always did that, she wa~ the second cow through the gate, 
a.nd then when all the co\vs went through I would stand at 
the gate and hold the light and Mr. Brogan would fasten 
the gate. I am sure ~.11 the cows were absolutely put 
through the gate, and we stopped at the. barn, myself and my 
husband cleaned out the barn, we put down the feed for morn-
ing, carried out the litter and everything, and 
page 132 ~ then he washed up the milking utencils while I 
was doing th4t; we was there at least forty-five 
minutes or an hour and iv hen we left the barn was not any 
cow or nothing in the road, we went dow·n the path the way 
we drove the cows there 1and went on up the road from the 
barn. 1
1 Q. To make that perfectly clear to the jury as I understand 
you said the cows were mpked and after they were all milked 
they were driven a.cross the road and put into the pasture 
field a.nd after that you ~.nd your husband went back there 
and you all worked at thel dairy barn where you worked, and 
you worked there for forty-five minutes to an hour 0/ 
A. Yes, sir, we certainly did. 
Q. ,vere there any cows iu that dairy barn or a:round that 
dairy barn! 
A. No, there was not because we had to clean the litter out, 
you know and carry it out in the yard and put it in the 
spreader; no cow was in ;there, no cow or nothing there. 
Q. And your husband I came through this little alley or 
lane there? You and your husband 1 
A. He did, that was the1
1 
only outlet we have to go home. 
Q. And you tell the juvy positively that this cow that was 
killed was the second cot that went into the pasture field 
that night! I 
A. She certainly wa.s, she wa;s the second cow in the gate. 
Q. Was the Jgate closed 1 
page 133 ~ A. vV e closed the ga.te ; tl1e way we fastened 
the gate, we Had a chain we bring it around and 
hook it and the gate was I fastened, and when we went home 
i 
I 
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weren't any cows on the road, but you know where it is a 
herd of stock like that they will get to butting one another 
and push them through the fence or something, but there was 
not any cows on the road when we went home, was not any 
cows near. 
Q. ,Vhile you lived there at Mr. Rice's, did you all keep 
the COWS upf 
A. Yes, sir, we always put the cows across the road, miled 
them-they stayed in the pasture field during the day and 
a.t 4 o'clock in the afternoon we put them in the barn and-
drove them across the road and put them in the barn to milk 
and we would milk and get through milking and drive the 
cows on out of the barn, and then all three of us then would· 
drive the cows across the road and put them back and fasten 
the gate and then we would always stand on the bank of the 
road and talk a few minutes before we parted at nights. 
By l\Ir. l\{essick: Your witness. 
CROSS EXAJ\IINATION 
By Mr. Carter~ 
Q. Certainly w~s not your fault the cow was killed, was 
it? 
A. No, sir, it weren't. 
Q. Still work for Mr. RiceT 
page 134 } A. My husband do, but I don't. 
Q. You live over there on his place? 
A. We still live on Mr. Rice's place, been with Mr. Rice a 
long time. 
Q. So the old yellow cow was the second to go through the 
gate? 
A. Yes, she was. 
Q. Wl1ich cow was the 6th to go through the gate t 
A. The sixth? 
Q. Uh, hubf 
A. I could not tell you just which was the 6th one. 
Q. Which was the 5th 
A. They would go in droves, you see, and when they would 
get to the gate they would just go together. 
Q. Which was the fifth cow to go across the road? 
A. That went across the road Y 
Q. Yes 
A. I could not tell you numbers of all the cows when they 
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would get to the gate b~cause they ,vould all go through to-
gether. I . · 
Q. I mean which was the fifth cow to come out of the lane, 
which was the 5th cow out of the lane going across the road t 
A. Well, I have two cows there and Mr. Rice's cows; these 
two leading cows they wtmld go right in front and one of my 
cows would go right next to that and another one of his cows 
would come ;I you could not tell just the numbers 
page 135 ~ of all of. these cows. 
Q. Tliis co~v that was killed was number 8? 
A. Everyone of them is numbered; he did not have a cow 
that didn't have a numbh. 
Q. ·where did he have I the number Y 
,A. On the neck on a collar. 
Q. Did you see the n~mber that night? 
A. I know everyone o~ them by number. 
Q. I say did you see the number as she went through the 
gate? I 
A. Yes, he had them in big tags like this, they got a small 
number; they have taketj the big tags off now he was making 
a sale of this white faceµ herd and he sawed those big tags 
off, but he had all those t·ags on the cows at that time. 
Q. Was that tag on the cow that night when she went 
through the gate Y ' 
A. I think so, as well ~-s I can recollect. 
Q. Did you see the number 8 on it Y 
A. I had just milked her, I know it was No. 8. 
Q. Did you see No. 8 on the tag as that cow went through 
the gate? I 
A. No, I was not that i close to her; I was in the road and 
the cow was in the road I and when the cows all go togethe-r, 
the cow was as far from me as from here to there (indicat-
ing). I 
Q. How close would you call that, how close 
page 136 r were you to the cows when they were in the road t 
A. I could lnot tell you ho,v close. 
Q. Can you give us sohie idea? 
A. I was just in the ro~d with the cows. 
Q. Of course, you might have been up to Troutville and 
been in the road with tte cows; how close were you to the 
cows! 
A. I would say as far s from here just back there to that 
desk. j 
Q. Right here to this (iesk (indicating)! 
! 
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A. No, through the gate there. 
Q. Baek to that gate-18 feet Y 
A. Mr. Brogan was on that side of the herd. 
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Q. Vlhat do you mean '' that side' '-Roanoke side or 
Troutville side 1 
A. I could not tell you what, Troutville or Roanoke as they 
are I think both in Botetourt Co. 
Q. You can't tell which side of the cows Roanoke is on t 
A. Cows was going straight across the road this way, they 
didn't go up this way or that way (indicating), they went 
straight across the road like I am heading, this way (indi-
cating). 
Q. Where was Mr. Brogan Y 
A. Mr. Brogan was standing on that side. 
Q. Was he on the Roanoke side of the cows or on the 
Troutville ,side Y 
page 137 ~ A. He was on the side next to Troutville and I 
was on the side next to Roanoke, if that is the 
way you are talkin·g about. 
Q. How far was Brogan away from the. cows t 
A. He was over there (indicating), the cows was in here-
just like he was standing here, he was using the flashlight 
up the road-red lantern I mean-I can't tell you just how 
far he was from the cows, I didn't measure no space. 
Q. Was he about the same distance from the cow you were 
awayY 
A. I guess he was-of course, he was on that side of the 
he·rd of cows and I was on this side ; I don't know how close 
he was to them; I do know I and Mr. Brogan drove the cows 
out. 
Q. You know whatY 
A. I was on one .side of the cows and Mr. Brogan on one 
side; he always held a red lantern, iva.ived the lantern to 
hold traffic back, had flashlight, too. 
Q. Had flashlight, too? 
A. He always carried his flashlight. 
Q. Was he ivaivin-g them both like this (indicating) 7 
A. No, had the flashlight in his hand and waived the red 
lantern to hold traffic back. 
Q. ,v as there any traffic? 
A. Yes; you know we have lots of traffic, hut I don't 
think there was any right on us then; traffic was coming, 
but it was not in right close. 
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page 138 ~ Q. There iJ a whole lot of traffic over there and 
was at that time Y 
A. No, it was not so bad that night. 
Q. Was not so bad i j 
A. As well as I recollection. 
Q. It was bad most ofl the time 7 
A. Yes, they have a lot of traffic on that highway. 
Q: How many cows did he put through the gate Y 
A. I think it was 28. · 
. Q. Twenty-eight? 
A. I think now it was :28. 
Q. Then you know you put 28 through tha.t night, I reckon? 
A. Yes, sir, we put e;veryone of the cows through that 
night. I , 
Q. You counted them as they went through the gate? 
A. No, I didn't count them because they didn't go through 
one by one. I 
Q. Huh? j 
A. They didn't go thrlough there one by one so I could 
count them. · 
Q. Did you count the~ after you got through milking Y 
A. I counted them-each side of the ba;rn would have 10 
cows and when we get through milking these cows we drove 
them 20 cows out-10 plus 10 is 20-a.nd then we have 8 
more cows and we bring them in the barn and 
page 139 ~ milk these 8 cows and turn them 8 cows out, that 
would be 28 cows, wouldn't it, so that is the way 
I counted the cows. 1 . 
Q. ·what did you do with the 8 cows while you were milk-
ing the 20? ! 
A. Left them on the outside of the barn in the lot 
Q. In the loU ] ·· 
A. Yes, right there in the barn lot. 
Q. Right in the barny~~·d? 
A. Yes, sir. 1 
Q. In which barnyard, ~he dairy barnyard T 
A. In the dairy barnyard. 
Q. That is the one the; lane goes up to Y 
A. Yes, sir. : 
Q. Then the lane leads; right into the dairy barnyard f 
A. Yes. 
Q. "\Vell, who watched them¥ 
A. ~Tell, we had a "11re we stretched-had a ,nre we 
stretched there to hold these cows in. 
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A. In the lot, to keep them from getting back over the 
road, and the only way tl1e cows could get out would ·be to 
get out through these wires, take the wires out. 
Q. How many wires did you have 7 
A. Two strands barb wire. 
Q. Two strands barb wire 7 
page 140} A. Yes, sir. 
Q. And you had stretched the two ba:rb wires; 
how far a pa.rt were the barb wires? 
A. Well, I could not tell you how many foot, just about 
this wide apa,rt (indicating), cows could not p9:ress through it. 
Q. Could not get through them? 
A. No, sir, they didn't press through them. . 
Q. Those cows didn't press against the fence much then, 
did theyf 
A. No, sir, they didn't. 
Q. How did this cow get ha.ck into the road if you put her 
into the gate? 
A. I could not tell you unless they get to butting together 
and butt one . another through the fence; could butt one 
anothe-r through the fence very easily. 
Q. Did you see where they butted one another through the 
fence? 
A. No, I didn't go to see. 
Q. You mean Mr. Rice's fence is in such a condition a cow 
ca.n butt another one through it? 
A. No, it is not like that, a cow is like most anything else, 
they get to butting and they kick and push one another-I 
don't know if they did that. 
Q. Did your husband fix the fence after they did this 
butting? 
A. He never saw this butting, it was night. 
page 141} Q. The hole is still there, isn't it? 
A. It could have been. 
Q. Then how do you keep your cattle on the left side of 
the road if the hole is still there? 
A. 1Ve didn't see no hole-when we knew anything the cow 
was dead, we didn't know that until 5 o'clock next morning. 
We went to milk and we found the cow laying in the ditch 
headed this way, her head towards Roanoke. 
Q. Was it dark when you got through milking? 
A. It was around 7 o'clock. 
Q. It was dark then on November 19th, wasn't it? 
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i 
.A. Yes, sir, it was around dark, getting pretty dark. 
Q. Then you stayed th~re for forty-five minutes or an hour 
after that Y 1 
.A . .Yes, forty-five minµtes or an hour. 
Q. It was 8 o'clock any way 7 . 
.A. Yes, it was at least 8 o'clock, it was good and dark when 
we got home because it 1takes a right smart while to do the 
work we had to do, just itwo of us, take a good hour. 
Q. Then if that cow ,vas left out you would not see her 
after dark 7 i 
.A. If she had been left out she would not have stayed back 
in the lot, she would hav~ followed on behind th~ other cows; 
we worked on in the barnyard after the cows were turned 
out 1 • 
page 142 r Q. She followed on behind the other cows Y 
. .. · ·A. I think! she just got on the road some way 
because .the cows absolutely were turned in. 
Q. Any of .the other c9ws jumped out on the road Y 
.A. I don't lmow, I have seen a cow out once in a while, 
they get out once in a while. 
Q. They dof : 
.A. Sometimes ; they are not accustomed to gettiI~g on the 
road. 
1 Q. How do they get out once in a while? 
.A. Well, I could not tell you, just like anything else, they 
just get out. . 
Q. Isn't it because- ! 
A. It is not because he don't have fences, he has fences. 
Q. You are presupposing what I am going to say. Isn'"t 
it because of the fact that Mr. Rice's fences-because of Mr. 
Rice's fences, isn't it th~ reason they get out¥ 
.A. It might have beeri the fence because when you get to 
the creek the banks ar~ soft anq they can very easily get 
around the fence some~ime, maybe a post or something 
slipped when the water gets up or something. 
Q. You say you were I talking out there on the bank that 
nighU i 
.A. I and Mr. Brogan and Robert-we always when we 
would get t~rough milking, and drive the cows 
page 143 ~ out, we woul~ always stop and ,stand and talk a 
few minutes before we would go back to the barn; 
we always do-always h~ a few words, a few parting words. 
Q. Do you have many 1parting words Y 
.A. No, we don't have a long conversation. 
I 
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Robert M. Williams. 
Q. The ·reason you didn't put the cow in was because you 
and Mr. Brogan and.your- husband were talking about some-
thing else? 
A. No, that cow was put in, was not no cows left out. 
Q. You are as sure of that as you are of anything you say f 
A. No, I would not tell a story ~bout it. 
Q. You know it was not your fault the cow got out? 
A. No, sir, it was not out fault at all, cow was put in 
through t~e gate. 
By Mr. Carter: That is all. 
Witness stands aside. 
page 144 ~ ROBERT M. "WILLIAMS, 
a witness of lawful age, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION. 
By l\fr. Messick: 
Q. What is your first name, Williams 1 
A. Robert Mitchell Williams. 
Q. How old are you? 
A. 52. 
Q. I believe you work for Mr. Rice, don't you? 
A. Yes, sir. 
Q. Live down on his farm Y 
A. Yes, sir. 
Q. In order to shorten this-. you were working for him the 
night this cow got killed? 
A. Yes, sir. 
Q. Did you milk that cow that night? 
A. No, sir, she was not milking. 
Q. She was not milking? 
A. She was not milking, she was dry. 
Q. Did you take her over to the dairy barn? 
A. Yes, sir, I put her in there and fed her. 
Q. You took her there and fed her at the dairy. barn? 
A. Yes, sir. 
Q. How many cows did you all have at that time? 
.A. 29. 
page 145 ~ Q. 291 
.A. Yes, sir. 
I 
I 
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Robert M. Williams. 
Q. All of them taken tb the dairy barn 7 
A. Yes, sir. :1 
Q. All feel over there? 1 
A. Yes, sir. 
Q. After they were fed the ones that are giving milk were 
milked, then what did you do with them Y 
.A. How is that Y 
Q. After they were fed, the ones that are giving milk were 
milked, then what did you do with them Y 
A. "\Ve take them back to the pasture. 
Q. On the night this cow was killed, after you had fed and 
milked the cows, what did you do with themY 
.A. Put them back in the pasture. 
Q. How many did you put back in pasture Y 
.A. All of them. 
Q. How many of you put them back? 
A. Three of us. · 
Q. 1\-110 were the three people Y 
A. :M:y wife, Mr. Hrogah and me. 
Q. ·Tell the jury how you got them back in pasture and 
everything about it, in your own way without going too much 
in detail. 1 
A. Well, every night I drive them out, got my flashlight, 
I go out and look around and get them all up and 
page 146 ~ drive them up: the lane, and I holloed and told M.r. 
Brogan I hadi all of them before he turned them 
out in the road, then he opens the wire gate-he says '' All 
right, bring them on" and I drove them on through the gate. 
Q. When did you first learn that this cow was killed? 
A. That morning at 5 o'clock. 
Q. Do you know whether or not that cow was put in the 
pasture that night? : 
A. Yes, sir, she was put in ther.e because I drove her out 
of there. ' 
Q. YOU mean you drove her out of the lane that goes into 
the dairy barn yard and drove her into the pasture field? 
A. Yes, sir. : 
Q . .You are positive this cow was put up into the pasture 
field f : · 
A. "Y'es, sir. ! 
Q. Do you know how she got out, Robert f 
A. No, sir, I don't. 
Q. Number of people got up and do'\\111 that highway walk-
ing along that highway t~ere? 
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A. Sir? 
Q. Lot of people walk along that highway there where Mr. 
Rice lives? 
A. Yes, sir, I reckon so .. 
Q. Day and night f 
A. Yes, sir. 
p~o-e 147 } Q. Right much used road, isn't iU 
A. SirY 
Q. Much used road? 
A. Yes, sir. 
Q. Mitchell, after you put the cows up, what did you do 
then, what did Mr. Brogan do and you and your wife doY 
A. Mr. Brogan, he fa,stened the gate and went on home 
and I came back to do my work. 
Q. Wbat kind of work do you do f 
A. Wash up my containers, put my feed down for the 
morning, clean up and everything, and if there is any cow 
in there I would have seen it. 
Q. Who helped you to do that 1 
· A. Me and my wife. 
Q. About how long would it take you? 
A. Sometimes about an hour, when the weather was hot I 
would get my work done in an hour, would finish up in about 
an hour. 
Q. After you got through doing that, what did you all do Y 
A. I came home. 
Q. Went on home? 
A. Yes, sir. 
Q. Five o'clock next morning before you knew the cow had 
been killed? 
A. Yes, sir, five o'clock before I knew one was 
page 148 } killed, yes, sir. 
Q. Do you all allow the cows to run loose down 
there? 
A. No, sir, no cows run loose. 
Q. Do you all wilfully let them roam or stray on the high-
ways or anythingf 
A. No, sir. 
Q. Try to take good care of them? 
A. Yes, sir. 
Q. Keep them in! 
A. Yes, sir, I went over the fences-I do go around the 
fence about every other week, go around and look and staple 
it up. 
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Q. You inspect the f e~ces every other week t 
A. Yes, sir, right on that road. 
Q. To see that it is kept in good condition t 
A. Yes, sir. I 
By Mr. Messick: Y ~ur witness. 
I 
CROSS EXAMINATION .. 
I 
I By Mr. Carter·: . . i 
· Q. How did. the cow get in the road f 
A. Sir! · . I 
Q. How did the cow get in the ·road f 
page 149 ~ A. That night! 
Q. YesY 1 
A.. I don't know how she got in the road. 
Q. Did you find a hole in the fence °l 
A. No, I didn't find al hole in the fence. 
Q. You inspect the f ehce every two weeks and· didn't find 
any hole in the fence f ! 
A. No, sir, I didn't fidd any hole in the fence. 
Q. And the cow was qut that night! 
A. Yes, sir. 
Q. She did not get out of the gate, did shef 
· .A. I don't know, sir, how she got out. 
Q. She did not get tht-ough the fence, did she f 
A. I don't know how ~he got out. 
Q. How many cows you say you had, 29 cows Y 
A. Yes, sir. : 
Q. This was a dry cow°l 
A. Yes, sir. 
Q. How did your wife milk her that night t 
A. How did my wife tnilk her that night! 
Q . .YesY I 
A. She did not milk her that night. 
Q. Well, she said shd milked her, seems to be some dis-
agreement about it, you I say she did not milk her that night, 
she did not milk her that night, did she! . 
page 150 } A. S-he was dry, could not milk her that night. 
Q. You are talking about people using the 
road, nobody looking for a dry cow, is there t · 
A. No. 
Q. You are. talking apout people using the road, nobody 
going to fool with a dry cow now or any other time, are theyt 
I 
I 
I 
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A. No. 
Q. You lmow it was not your fault the cow got killed, don't 
you! 
A. No, sir, I done my duty, I put them up . 
. Q. You did your duty and it was not your fault the cow 
got killed f 
A. No, sir, _I done my duty. 
By Mr. Carter: Thank you, ~obert. 
Witness stands aside. 
DR. IRA HURT, 
a witness of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Messick: 
Q. You are Dr. Ira Hurt f 
A. Yes, sir. 
Q. You practice medicine in Roanoke, do you not, sir? 
A. Yes, sir. 
page 151 ~ Q. How long have you been practicing medicine 
in Roanoke? 
A. Since 1920. 
Q. Twenty-eight years f 
A. Yes, sir. 
Q. What medical college are you a graduate off 
By Mr. Carter : ~re waive his qualifications. 
Q. Doc.tor, did you examine Mr. Samuel C. Turned 
A. Yes, sir, I did, on the 27th of September. 
Q. Is anything wrong with him-did you find anything 
wrong with him f 
A. vVell probably-you mean did I find anything wrong 
with him? 
Q. Yes? 
A. At the time I saw Mr. Turner; he had just returned to 
work following a three months illne·ss; he was somewhat 
weakened and he showed a little enlargement of his left leg, 
and that is about all I found really of any consequence. 
Q. Did you examine the X-rays ta.ken by Dr. Peterson? 
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A. Yes, sir, I saw the X-vays. 
Q. Did you see anything wrong with his spine m these 
X-rays? · 
A. Only thing abnormal with his X-rays was a spur forma-
tion on the anterior upper border of the 4th and 
page 152 ~ the 5th lumbar vertebrae. 
Q. ·what is that spur formation? 
A. Well, we interpret that as probably being due to a 
hyper arthritis. 
Q. What kind of arthritis is that T 
A. Arthritis where the new bone formation at the joint is 
involved. 
Q. Is that caused by any injury that occurred in November? 
A. Well, ordinarily not, no, sir; it is an inflamation; 
arthritis in an inflamation. 
Q. Do you think that would be caused any way by an in-
jury lie is alleged to have received in November, 1947? 
A. I don't see how an injury could cause it. 
Q. You found him in good condition for a man of his age, 
didn't you, Doctor? 
A. His physical examination was about normal, yes, sir .. 
By Mr. Messick: Your witness. 
CROSS EXAMINATION. 
By Mr. Carter: 
Q. At whose instance clid you examine 1\fr. Turner? 
A. Mr. Lewey. 
Q. Mr. Lewey, counsel for the defendant¥ 
page 153 ~ A. Yes, sir~ 
Q. You say ordinarily that arthritic condition 
you found there or inflamation is not caused by an accident? 
A. No, sir, it is an inflamation. 
Q. Did you examine the X-ray pictures taken by Dr. Stoke? 
A. No, sir. 
Q. You didn't¥ : 
A. No, sir. 
By Mr. Carter: That is all, thank you, Doctor. 
Witness stands aside. 
By Mr. Messick: Defendant rests. 
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8. C. Turner. 
The following evidence was introduced on behalf of the 
Plaintiff in Rebuttal: 
MR. S. C. TURNER 
Recalled 
DIRECT EXAMINATION. 
By Mr. Carter: . 
Q. Mr. Turner, did you go up to Mr. Rice's house as has 
been testified here? 
A. No. 
page 154 } Q. ·why didn't you f 
A. Mr. Stewart and Mr. "Webster went over to 
a house directly-almost directly back of the barn to see if 
it belonged there and. they said it didn't, so after Mr. Stewart 
got over there he said it might he Rice's-''! will go up there 
and see'' ; I didn't go with him. 
Q. Were you in any condition to go up there with him? 
A. I was in right smart of pain. 
Q. You were in right smart pain? 
A. Yes. 
CROSS EXA~IlNATION. 
By Mr. Messick: 
Q. vVho was it went up there with Mr. Stewart? 
A. So far as I can recall he went alone. 
Q. You don't know whether Mr. Webster went with him! 
A. I don't remember whether any of them went with him 
or not. 
By Mr. Messick : That is all. 
vYitness stands aside. 
By Mr. Carter: Plaintiff rests. 
Court and counsel retire to Chambers. 
By Mr. Messick: Your Honor,. we want to re-
page 155 } new our motion to strike the plaintiff's evidence 
on the grounds previously assigned in our motion 
to strike. 
By The Court: Overruled. 
By Mr. Messick: Exception for reasons stated. 
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The following Instructions were offered on behalf of the 
Plaintiff and were GIV;;EN by the Court. Objections and 
Exceptions to the instructions will be found immediately fol-
lowing each instruction. ! 
INSTRUCTION iNO. 2-(.Amended) GIVEN 
Objection and Exception. 
I, 
The Court instructs the Jury that the owner of livestock 
must exercise ordinary qare not to let his livestock stray out 
on to a traveled highway, and if the jury believe from a pre-
ponderance of the evidence that Rice, or his employees failed 
to use such care and that such failure was the proximate 
cause of the collision of the Turner automobile with the Rice 
cow, they -should find fo~ Turner, and fix his damages as out-
lined in Instruction 6 unless they believe that Turner was 
guilty of. contributory negligence. 
I 
page 156 } ·By Mr. Messick: Counsel for the Defendant 
object to thJ giving of Instruction No. 2 on .the 
grounds that we do not think the rule of ordinary negligence 
applies, and also under the plaintiff's own testimony he was 
guilty .of contributory negligence. "\Ve are of the opinion, 
and I think we are absolutely right, that it had to. be know-
ingly and wilfully permit his stock to roam or stray on the 
highway before he is liaple. Exception. 
I 
INSTRucrrION NO. 4-GIVEN . 
Objection and Exception. 
I 
The Court instructs the jury that negligence may be in-
ferred from proof of ciTcumstances and if the jury believe 
from a preponderance df the evidence that Rice, pr his em-
ployees, ~ither or both, ivere guilty of negligence in allowing 
the cow to get onto the highway and that such negligence was 
the proximate cause of the collision, then you should find for 
Turner against Rice anc;I fix his damages as outlined in In-
struction 6 unless you :fiurther believe that the said Turner 
was guilty of contributory negligence. 
By Mr. Messick: Vv e: object to· the giving of Instruction 
No .. 4 on th~ grounds that the evidence does not 
page 157 ~ establish any negligence on the part of the de-
fendant; further that the evidence shows that the 
plaintiff was guilty of ~ontributory negligence as a matter 
of law that bars a recovery, a.nd further, the rule of ordinary 
I 
I 
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negligence does not apply-the rule is than a man must 
knowingly or wilfully permit his stock to roam or stray on 
the highway before he is liable. Exception. 
INSTRUCTION NO. 6-GIVEN-No Objection. 
The Court instructs the jury that if they believe from a 
preponderance of the evidence that the plaintiff is entitled to 
recover damages, then in estimating the damages sustained 
by the plaintiff, they should take· into account the bodily in-
juries sustained by the plaintiff, the mental suffering or pain 
undergone, the effect on the health and nervous system of the 
sufferer according to its degree, and its probable duration as 
likely to be temporary or permanent, his. loss of earnings and 
the necessary hospital and medical expenses incurred, and 
dam.age to his automobile, and fix his damages at such just 
and reasonable amount as they may believe from the evi-
dence in this case will be sufficient to compensate for the 
plaintiff's injuries and damage to his automobile, not to ex-
ceed, however, the amount sued for. 
page 158 · ~ The following instructions were offered on be-
. half of the Plaintiff, and were REFUSED by the 
Court, to which the Plaintiff OBJECTED AND IDXCEPTED. 
The objection and exception will be found following each 
instruction. 
INSTRUCTION NO. !-Refused-Exception. 
The Court instructs the jury that the owner of property 
must so use it on his premises or on a highway so as not 
carelessly or purposely to injure another and unreasonably 
expose persons rightfully elsewhere to unnecessary danger; 
and if the jury believe that Rice or his employees were care-
less in the operation of .the Rice dairy farm; that said care-
lessness was the proximate cause of the collision; and that 
Turner was not guilty of contributory negligence; then you 
should find for Turner against Rice and fix his damages as 
set out in Instruction 6. 
By Mr. Carter: Counsel for plaintiff EXCEPTS to the 
refusal of the Court to grant Instruction No. 1 because the 
instruction properly states the law, and is applicable to this 
case. 
I 
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INSTRUCTION N~. 2-A-Refused-Exception. 
The Court instructs the jury that the owner of 
page 159 ~ livestock in · these modern times must exercise 
ordinary care :not to let his livestock stray out on 
to a much traveled highway because under our modern traffic 
conditions he can reasonably anticipate that they are apt to 
damage persons or property; and if the jury believe from a 
preponderance of the evidence that Rice or his employees 
failed to use such care and that such failure was the proxi-
mate cause of the collision of the Turner automobile ·with the 
Rice cow, they should find', for Turner, and fix his damages as 
outlined in Instruction 6 unless they believe that Turner was 
guilty of contributory negligence. 
i 
By Mr. Carter: Counsel for Plaintiff EXCEPTS to the 
Court's ruling in not giving the above Instruction No. 2 as 
originally offered, since it correctly states the law applicable 
to this case. 
INSTRUCTION NO. 3-Refused-Exception. 
The Court instru~ts the jury that negligence may be 
proved by circumstantial evidence and if the jury believe 
from the circumstances established by the evidence concern-
ing tl1e operation of his ·. dairy farm by Rice and his em-
ployees that he was negligent and that said negligence was 
the proximate cause of the collision then the jury should find 
· for the plainttff, Turner, against the defendant, 
page 160 ~ Rice, and fix his damages as outlined in Instruc-
tion 6, unless 11 the jury further believe that the 
plaintiff, Turner, was gui~ty of contributory negligence. 
By The Court : I am gping to give Instruction No. 4 in-
s~ad of No. 3. ' 
By ].\fr. Carter: Plaintiff, by counsel, EXCEPTS to the re-
fusal of the Court to give Instruction No. 3 above, because 
it correctly states the Iawi and applies to this case. 
By., The Court: It is my opinion that Instruction No. 4 
which I am giving fully cpvers the principle asserted in In-
struction No. 3; the ref ore, I am refusing No. 3. 
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INSTRUCTION NO. 5-Refused-Exception. 
The Court instructs the jury that if they believe the cow 
involved in the collision belonged to the defendant, Rice, and 
that he- or his employees had charge of it; that it was at 
large on the highway; that the plaintiff, Turner, was exercis-
ing reasonable ca.re for his own safety but that the cow. run-· 
ning at large on the highway was the proximate cause of the 
accident then the burden of proof is on t.he defendant, Rice, 
to show that he used reasonable care to restrain the cow 
from being at large, and if the jury believe that the d'efen-
dant, Rice, failed to carry this burden then you should find 
for the plaintiff, Turner, and fix his damages as outlined in 
Instruction 6. 
page 161 } By Mr. Carter: Counsel for the Plaintiff EX-
CEPTS to the ruling of the Court in refusing 
Instruction No. 5 since it correctly states the law and applies 
to the evidence in this case, and that the doctrine of res ipsa 
loq'ltitar applies in this case, that the burden shifted to the 
defendant after the plaintiff proved that the cow was in the 
road and that the cow, being in the road, was the cause of his 
injuries and the damage to his automobile since the plaintiff 
was not in a position to know how the cow got into the road, 
when the defendant was in a much better position to know 
how it got there. 
INSTRUCTION NO. 7-Refused-Exception. 
The Court instructs the jury that the County of Botetourt 
has adopted a ''No Fence'' Law and that the property lines 
constitute a legal fence and it is unlawful for cattle to run 
at large in said county and if the jury believe that the cow 
involved in the collision belonged to Rice ; that it was under 
the control ;0f Rice or his employees ; that the cow being on 
the highway was the proximate ca.use of the collision then 
the burden is on Rice to show that he exercised reasonable 
nnd ordinary care in keeping the cow from getting on the 
highway and in determining whether or not Rice or his em-
ployees used such care, the jury may take into consideration· 
· the character and habits of the cow, the measures 
page 162 } that Rice and his employees took to prevent her 
escape, as well as all other attendant circum-
stances, and if the jury believe that Rice or his employees 
failed to exercise such care then they should' find for the 
plaintiff Turner against the defendant Rice, unless the jury 
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further believe that the plaintiff, Turner, was guilty of con-
tributory negligence. 
I 
By Mr. Carter: It is my contention that this instruction· 
properly states the law land should be given, and is appli-
cable to this case. I would like at this time to ask the Court 
to give Instruction No. 19 which is as follows: 
I 
INSTRUCTION ~O. 10-Refused-Exception. 
The Court instructs th~ jury that there is a No Fence law 
in the ·section of the. county where this action occurred and 
that the ownei: of' property is required, at his own peril, to 
keep his stock on· his land. 
By The Court : U nderj the ''No Fence Law'' an owner is 
not liable unless l1e knc;>wingly and wilfully permitted his 
cattle to run at large. If he does let them run at large he is 
not liable for damages caused by the cow unless he fails to 
exercise ordinary care to keep them in. ·He has violated the 
law if he knowingly and wilfully lets them roam 
page 163 ~ out. The ref ore, I am refusing the Instruction 
No. 10 as offered. 
By Mr.. Carter: Counsel for the Plaintiff EXCEPTS to 
the ruling of the Courti in refusing its Instruction No. 10 
because it properly 1states the law and is applicable to this 
case. ! 
INSTRUCTION NO. 8-Refused-Exception. 
I 
I 
The Court instructs tlje jury that if they believe the cow 
involved in the collision belonged to the defendant, Rice, and 
that he or his employees had charge of it; that it was at 
large on the highway; that the plaintiff, Turner, was exercis-
ing reasonable care for his own safety but that the cow run-
ning at large on the highway was the proximate cause of. the 
accident then the burdeti of proof is on the defendant, Rice, 
to show that he used reasonable care to restrain the cow 
from being at large and1 if the Jury believe that the defen-
daJ1t, Rice, failed to carry this burden then you should find 
for the plaintiff, Turner~ and fix his damages as outlined in 
Instruction 6 unless the; jury believe Turner was guilty of 
contributory negligence. , 
By Mr. Carter: Attorpey for Plaintiff EXCEPTS to the 
refusal of the Court toJ give Instruction No. 8 because it 
correctly states the law and applies to the evi-
page 164 ~ dence in this !case. 
I 
I 
i 
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INSTRUCTION NO. 9-Refnsed-Exception. 
The Court instructs the jury that one using a highway has 
the right to assume that his proper lane of travel will not bo 
obstructed by animals or other objects coming from the side 
thereof. 
By Mr. Carter: Counsel for the · Plaintiff EXCEPTS to 
the refusal of the Court to give Instruction 9 because it cor-
rectly states the law and is applicable to this case. 
The following Instructions were offered on behalf of the 
Defendant and were GIVEN by the Court. Any objection 
and exception to the giving of any instruction will follow 
immediately after the instruction. 
INSTRUCTION NO. B-GIVEN 
Objection and Exception. 
The Court instructs the jury that in this action the plain-
tiff claims that he was injured by the negligence 
page 165 ~ of the defendant. Your first inquiry will be 
whether under the evidence, and the instructions 
of the Court, the defendant. was guilty of any act of negli-
gence charged, which ·was the proximate cause of the plain-
tiff's injuries, if any. If you believe that the plaintiff has 
failed to establish such negligence by a preponderance of tho 
evidence, then your inquiry is at an end, and your verdict 
must he for the defendant. 
But, should you believe that the plai~tiff has established 
that the defendant was guilty of negligence, this will not 
entitle the Plaintiff to a verdict until you have further con-
sidered and determined whether the plaintiff was guilty of 
negligence contributing to the accident. If you find that he 
was guilty of such negilgence, then you shall find your 
verdict for the defendant. 
By Mr. Carter: Counsel for the Plaintiff OBJECTS to the 
giving of Instruction B 1because it incorrectly states the law 
and is not applicable to the evidence in this case. Exception. 
INSTRUCTION NO. C-GIVEN 
Objection and Exception. 
The Court instructs the jury that the fact that the plaintiff 
was injured in a collision with a cow of the defendant does 
'--.. 
122 Supreme Court: of AppP.als of Virginia 
not raise any presumption of negligence against 
page 166 ~ the defendant, :nor do the allegations of the plain-
tiff's notice charging the defendant, or his em-
ployee, with some act or acts of negligenc~ constitute proof 
of any act or the commission of a negligent act, but the 
burden rests upon the plaintiff to show by a preponderance 
of the evidence every fact necessary to hold the defendant 
or his employees guilty of negligence, which was the proxi-
mate cause of the collision in question. In such action the 
ovidence must show more than a mere probability of negli-
gence. The jury cannot guess that the defendant or his em-
ployees were negligent, but the act or acts charged as negli-
gence must be. proven by the greater weight of the evidence, 
and the jury must believe :from the preponderance of the evi-
dence that the act or acts ; charged would not have been com-
mitted by a person acting. with ordinary care, and if the 
plaintiff has failed to prove his case in accordance with tl1ese 
requirements, your verdidt shall be for the defendant. 
By M'r. Carter: Counsel for plaintiff OBJECTS and EX-
CEPTS to the ghring of Instruction C since, after the plain-
tiff has proved that the cow belonged to Rice, that it was on 
a much traveled highway, and that it was the cause of 
Turner's injuries and damages to his automobile, then the 
burden is on Rice to show he used ordinary care in con-
trolling his cattle, and that this instruction does not properly 
state the law a.pplicable fo this case. 
page 167 r INSTRUCTION NO. D-Given-Exception. 
The Court instructs the jury that although they may be-
lieve from the evidence :that the defendant was guilty of 
negligence, yet, if you fu~ther believe from the evidence that 
the plaintiff was guilty of contributory negligence, and that 
his negligence, and tha negligence, if any, of the defendant 
concurred in causing inju:ries, (if any) to the plaintiff, then 
the plaintiff is not entitle<fl to recover, and the jury must find 
for the defendant. : 
By Mr. Carter: Counsel for Plaintiff OBJECTS and EX-
CEPTS to the giving of Instruction D on the ground that it 
does not correctly state the law and is not applicable to this 
case. 
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The Court instructs the jury that it was the duty of the 
plaintiff while operating his automobile to keep the same 
under control and' to keep and maintain a proper lookout for 
other vehicles and domestic animals in and upon the high-
way. And, if the jury believe from the evidence that the 
plaintiff failed to ha\re his automobile under control, or failed 
to keep and maintain a proper lookout for domestic animals 
in or upon the high,·vay, then the plaintiff was negligent, and, 
if such negligence contributed to the accident, the 
page 168 } plaintiff cannot recover, a.nd the jury must find 
their verdict for the defendant. · 
INS'TRUCTION NO. F-GIVEN 
Objection and Exception. 
The Court instructs the jury that, if they believe from the 
evidence that the plaintiff became temporarily blinded by the 
lights of an approaching car, then it was. his duty to stop his 
car, or reduce the speed thereof, or take such other precau-
tions so that in the exercise of reasonable care he would not 
strike or injure domestic animals in or upon the highway. If 
the jury believe from the evidence that the plaintiff became 
blinded by the lights of an approaching car, and after be-
coming ·so blinded failed to exercise reasonable ·care under 
the circumstances then existing·, the plaintiff was negligent 
and, if such negligence contributed to the accident, then the 
plaintiff cannot recover, and the jury must find their verdict 
for the defendant. 
By Mr. Carter: Counsel for Plaintiff OBJECTS and EX-
CEPTS to the giving of Instruction F on the ground that it 
does not correctly state the law and is not applicable to this 
case, and that there is no evidence in this case that the plain-
tiff was temporarily blinded by the lights of the approach-
ing car; plaintiff stated that he was only partially 
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that he could see his proper lane without any 
difficulty. 
The following instruction was offered on behalf of the De-
fendant, and was REFUSED by the Court. The EXCEP-
TION to the Court's refusal to give said Instruction will 
immediately follow the instruction. 
INSTRUCTION NO. A-Refused-Exception. 
The Court instructs the jury that unless they believe from 
124 Supreme Court of Appeals of Virginia 
I 
the evidence that the defendant knowingly and wilfuily per-
mitted his cow to run at]large on the highway, then the plain-
tiff cannot recover in this action, and the jury must find 
their verdict for the def end ant. 
i 
After hearing argumJnts of counsel for both the plaintiff 
and defendant, the jury: i:etired to their room to consider of 
its verdict, and in a shor~ time returned the following verdict : 
page 170 ~ I '' December 17, 1948 
"We, the j-µry, find ~or plaintiff as follows: $5,000, plus 
repair of car;"lo"ss· of ti~e from work, medical care including 
doctor's and b6spital bills paid. 
I 
i 
1V. D. ROGERS, 
Foreman of Jury'" 
which verdict the Court refused to accept, and the jury re-
turned to their room, and in a short while returned the fol-
lowing verdict: 1 
i 
"December 17, 1948 
''We, the jury awardj plaintiff $6336.19. 
i ·w. D. ROGERS, 
I Foreman of Jury". 
I 
Defendant, by counsel, moved the Court to set aside the 
final verdict rendered, because of the verdict first rendered, 
and as being contrary to the law and the evidence. 
i 
The Court OVERRULED the motion to set aside said 
verdict on account of the verdict first rendered ( to which the 
Defendant, by counsel, ~XCEPTED), a.nd took under advise-
ment the mo#on to set aside the verdict as being 
page 171 } contrary to the law and the evidence. 
I 
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I 
i 
I, Earl L. Abbott, J'.udge of the Circuit Court for the 
County of Botetourt, 'firginia, do hereby certify that the 
foregoing is a true and: correct stenographic copy or report 
of all the testimony that was introduced, and other incidents 
of the trial therein, irtcluding all the instructions given, 
amended or refused, all exhibits or other writings introducect. 
in evidence or presentJd to the trial Court, all questions 
f 
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raised and all rulings thereon, in the case of Samuel C. 
Turner, as plaintiff v. L. L. Rice, as defendant, tried in the 
Circuit Court of the County of Botetourt, Virginia, on the 
17th day of December, 1948, and it appears in writing th~t 
the plaintiff's atto·rney has had reasonable notice of-the time 
and place when this report of the testimony and other inci-
dents of trial would be tendered and presented to the under-
signed for certification, which is certified within sixty days 
after final judgment. 
Given under my hand this the 28th day of July, 1949. 
EARIJ L. ABBOTT, 
Judge. 
page 173 ~ CLERK'S CERTIFICATE. 
I, Robert D. Stoner, Clerk of the Circuit Court of the 
County of Botetourt, Virginia, do hereby certify that the 
foregoing stenographic copy or report of testimony and other 
incidents in the trial of the case of Samuel C. Turner v. L. L. 
Rice was filed with me as Clerk of said Court on the 29th 
day of July, 1949. 
R. D. STONER, 
Clerk. 
page 174 ~ and on the same day, to-wit, on the 17th day of 
December, 1948, the following order was entered 
in this case : 
This day came the plaintiff and the defendant, by their 
attorneys, as well as the parties in person; and thereupon 
came a jury, to-wit: Marvin DeLong, W. D. Rogers, J. B. 
Ashworth, S. E. Strickland, D. C. Zimmerman, A. J. Oben'" 
shain, Dennis Kenney, who were duly sworn and charged the 
truth upon the issue joined to speak; and the evidence of the 
plaintiff having been heard, the defendant, by counsel, moved 
the Court to strike said evidence, which motion the Court 
overruled; and having fully heard the evidence of witnesses 
n.nd the arglµllent of counsel, and received the instructions 
of the Court, were sent to their room to consult of their 
verdict, and after some time returned into Court the follow-
ing verdict, to-wit: · 
''December 17, 1948. "\Ve the jury find for plaintiff as fol-
lows : $5,000.00 plus repair of car, loss of time from work, 
I 
I 
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medical care, including qoctors and hospital bills to date. 
W. D. Rogers, Foreman of Jury" . 
I 
I 
which verdict the Court refused to accept, and directed the 
jury to return to their ·robm and bring in a proper verdict; 
thereupon the jury returned to their room and immediately 
returned into Court the following verdict, to-wit: 
I 
I 
"December 17, 1948. vVe the jury award to the plaintiff 
$6336.19. W. D. Rogers, :Foreman of Jury.'' 
I • 
which verdict the defendant, by counsel, moved the court to 
set aside on the grounds : 
I 
First: That the verdict was contrary to the law and the 
evidence. 
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Second: The type of verdict brought in, in 
which the jury found for the plaintiff $5,000.00 '' plus repair 
of car, loss of time from work, medical care, including doctors 
and hospital bills to date", from which verdict, in open court 
a discussion arose betwee;n the Court and the jury as to the 
amount of the expenses; and that during said discussion Mr. 
Carter, Attorney for the Plaintiff, stated to the jury that 
from his notes said expenses were $1336.19, the court having 
first stated to the jury : that from the evidence the total 
amount of said item was $1336.19. 
I 
·whereupon, the court overruled the motion to set the 
verdict aside on the second ground ( concerning the type of 
verdict brought in by the 11jury) to which action of the Court 
the defendant then and there excepted; but ordered the mo-
tion to set said. verdict aside on the first ground (as being 
contrary to the law and I th~ evidence) to be docketed and 
taken under advisement. 
1
• • 
and at another date, to-wit: on the 1st day of June, 1949, the 
following order was ente·fed in this ca-se: 
1, 
This day again came the parties, plaintiff and defendant, 
iby their respective attorneys, and the defendant assigned the 
following written ground;s in support of his motion to set 
aside the verdict of the ju'.ry and enter final judgment for the 
defendant, or set aside the verdict of the jury and award the 
defendant a new trial. · 
I 
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(1) That the verdict of the jury is plainly contra:ry to the 
law and evidence. 
page 176 ~ (2) That it was conclusively established by the 
evidence that the defendant was not negligent. 
(3) That the plaintiff upon his own testimony was guilty 
of contributory negligence as a matter of law. 
( 4) The Court erred in admitting certain testimony or evi-
dence over the objections and exceptions of the defendant for 
the reasons assigned at the time such evidence was admitted. 
(5) The Court erred in granting certain instructions for 
the plaintiff over the objections and exceptions of the def en-
rlant for the reasons assigned at the time such instructions 
were granted. . 
(6) The Court erred in it refusal to grant cert&.in instruc-
tions for the defendant for the reasons assigned at the time 
such instructions were offered by the defendant and were re-
fused by the Court. 
And the Court having maturely considered the grounds 
assigned by the defendant in support of the said motions, 
did, on l\Iarch 1, 1949, overrule the same to which rulings of 
the Court the def en~ant by counsel, then and there excepted. 
It is therefore conside-red by the Court that the plaintiff, 
Samuel Chester Turner, Jr., do have and recover of the de-
fendant, L. L. Rice, the sum of Six Thousand Three Hundred 
Thirty-six and 19/100 Dollars ($6,336.19) as fixed by the jury 
in their verdict with interest from the date of such verdict, 
together with his costs by him in this behalf expended. 
And the defendant, L. L. Rice, having indicated 
page 177 } his intention of applying to the Supreme Court 
of Appeals of Virginia for a writ of error and 
supersedeas to the judgment of the Court herein, it is ordered 
that execution of the Court's order or judgment be sus-
pended for a period of sixty days from this date upon the 
defendant, L. L. Rice, or someone for him, giving bond be-
fore the Clerk of this Court within ten days from this date, 
in the penalty of Five Hundred Dollars ($500.00) conditioned 
according to law. 
and at another day, to-wit: on the 4th day of June, 1949, 
F. A. Lewey and Philip Kohen entered into a suspending 
bond, in behalf of L. L. Rice, defendant, in the following 
words and figures, to-wit: 
I 
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I 
KNOW ALL MEN Bit THESE PRESENTS, That we, F. 
A. Lewey, Principal, and Philip Kohen, Surety, are held and 
firmly bound unto the Cdmmonwealth of Virginia, in the sum 
of Five Hundred dollar~, to the payment whe·reof, well and 
truly to be made to the said Commonwealth of Vfrginia, we 
bind ourselves and eachl of us, our and each of our heirs, 
executors and administ~ators, jointly and severally, firmly 
by these presents. And 1we hereby waive the benefit of our 
household exemptions as! to this obligation. Sealed with our 
seals and dated this 4th day of June one thousand nine hun-
dred and forty-nine. 1 . 
I 
I 
THE CONDiTION OF THE ABOVE OBLIGATION IS 
SUCH, that whereas at a Circuit Court held for the County 
of Botetourt on the 1st db.y of lune, 1949, in a certain suit in 
law then pending in the [said court between Samuel Chester 
Turner, Jr., plaintiff, and L. L. Rice, defendant, an order 
was entered awarding damages, and other matters; and 
whereas on. th~ lst·day of June, 1949, during the same term 
·aLwhich thei said order was entered, the said 
page 178 ~ . ·court, in ord~r to allow the said L. L. Rice to 
apply for an: appeal from said order, made an 
order suspending the execution of the said order for the 
period of sLxty days fro:rh the date thereof upon the said L. 
L. Rice or som~ one for him giving bond with approved 
secu·rity before the clerk iof said court in the penalty of five 
hundred dollars, with condition according .to law. 
I 
AND WHEREAS,: it i~ the intention of the said L. L. Rice 
to present a petition for [an appeal from said order. 
NOW THEREFORE, i if the said L. L. Rice ·or F. A. 
Lewey, for him,_ shall pay all such damages as any person 
may sustain by reason . pf the said suspension, in case a 
supersedeas to the said decree shall not be allowed and be 
effectual within the said period of sixty days specified in the 
aforesaid order of the said court, then the above obligation 
to be void, or else to remain in full force. 
I 
1
1 F. A. LEWEY (Seal). 
I PHILIP KOHEN (Seal). 
Signed, sealed, a~knowledged and delivered in the presence 
of I 
R. D. STONER, Clerk 
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In the Clerk's· office of the Circuit Court of the County of 
Botetourt: 
This day personally appeared before me, R. D. Stoner, 
Clerk of the County of Botetourt, Philip Kohen, Surety, and 
made oath that his estate after the payment of all his just 
debts, and those for which he is bound as security for others 
and expects to have to pay is worth the sum of Five Hun-
dred dollars, over and above all exemptions allowed by law. 
Given under my hand this 4th day of June, 1949. 
R. D. STONER, 
Clerk 
page 179 } and at another date, to-wit: on the 27th day of 
July, 1949, L. L. Rice gave notice to Mr. Stuart 
B. Carter, Counsel for Samuel Chester Turner, of his inten-
tion to apply for a writ of error and si1,persedeas in this case 
to the Supreme Court of Appeals; and notice of his intention 
to apply for a transcript of the record in this case, in the 
words and figures following, to-wit: 
To Stuart Carter, Attorney for Samuel Chester Turner: 
You are hereby notified that on Friday, the 28th-day of 
July, 1949, at 10 :00 o'clock, A. M., or as soon· thereafter as 
it may be heard, the undersigned will present to the Honor-
able Ea:rl A. Abbott of the Circuit Court of Botetourt County, 
Virginia, at his office in the City of Clifton Forge, Virginia, 
certificate in lieu of Bill of Exception, which certificate shall 
also contain all the evidence that was introduced in the trial 
of this action in the Circuit Court of Botetourt County, Vir-
ginia, and which certificate also contains all of the other in-
cidences of the said trial and exhibits introduced for the 
purpose of making all matters and things that occurred in 
the trial of this case in the Circuit Court of Botetourt 
County, Virginia, a part of the reeord. 
This written notice is given to you ·under and by virtue of 
the provisions of Section 6253 of the Virginia Code of 1942, 
and acts amendatory thereof, and you are requested to be 
present at the time and place above indicated to show cause, 
if any you can, why this said certificate as tendered to the 
said Judge, should not be signed in accordance with the pro-
visions of Code Section 6253. 
page 180 ~ You are further notified that immediately after 
the signing of said Certificate of Exception, the 
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undersigned will apply to 1 the Clerk of the Circuit Court of 
Botetourt County, Virginia, for a transcript of the record 
in the above-styled action :for the purpose of applying to the 
Supreme Court of Appeals of Virginia for a writ of e1Tor 
and supersedeas to the j~dgm.ent of said Court granted on 
the first day of June, 19491 
F. A. LEvVEY 
PHIL COHEN and 
T. vV. MESSICK 
Resp~ctfully submitted. 
L. L. RICE 
By F. A. LEWEY 
PHIL COHEN and 
T. 1V. MESSICK 
Counsel 
''Legal and timely service of the foregoing Notice is hereby 
accepted this 27th day of July, 1949. 
State of Virginia, 
SAMUEL CHESTER TURNER 
By STUART B. CARTER 
Counsel.'' 
County of Botetourt, to-wit: 
I, R. D. Stoner, Clerk of the Circuit Court of Botetourt 
County, Virginia, do hereby certify that the foregoing is a 
true and complete transci;ipt of the record, requested in the 
aforementioned case of Samuel Chester Turner v. L. L. Rice. 
Given under my hand tJtis 30th day of July, 1949. 
R. D. S1TONER 
Clerk 
Circ:uit Court of Botetourt County, 
Virginia. 
Clerk's Costs of Record .. ; .......... $14.90 
A Copy-Teste: : 
M. B. WATTS, Clerk. 
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